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NEON SIGNS
See Leases of Tangible Personal Property—In General. Repair and fabrication
labor distinguished, see Producing, Fabricating and Processing Property
Furnished by Consumers—General Rules.

385.0000 NEWSPAPERS AND PERIODICALS—Regulation 1590
(a) IN GENERAL

385.0005 Address Cards. The Postal Service requires that material which is
mailed at bulk rate must be accompanied by an address card. If the material which
is mailed qualifies as an exempt periodical, the address card is regarded as an
integral or component part of the publication. If the card carries advertising, that
would be considered in determining the percentage of advertising in the
publication. 6/4/86.

385.0012 Baseball Cards. A hobby shop believes that baseball cards meet the
criteria of a periodical because they ‘“‘are printed/dated material of each ball
player and his statistics on a yearly basis. Therefore, they fall into the same
category as any printed material issued in a series.”

Although baseball cards contain information of a general interest to
purchasers, they are not publications which appear at stated average intervals not
exceeding three months. Baseball cards are printed on an annual basis by the
distributors, and it makes no difference for sales and use tax purposes that smaller
packages of the cards are sold throughout the season, or that there is a resale
market for used cards. Sales of new or used baseball cards do not qualify as sales
of periodicals. 4/20/89.

385.0015 Bill Inserts. A printer prints loose leaflets (bill inserts) for a utility
company which are sent with the monthly bills. The printer believes that the
monthly bill inserts qualify either as a periodical or printed sales messages. The
printer states that the bill inserts appear at stated intervals (monthly), contain
news or information of general interest to the public, or to some particular
organization or group of persons (utility company’s subscribers), and each
monthly issue bears a relationship to a prior or subsequent issue in respect to
continuity of literary character or similarity of subject matter and there is some
connection between the different issues of the series. In addition, the items are
printed to the specific order of the customer, the items are mailed by the U.S.
Postal Service, and the items are received by the subscribers at no cost to them.
The printer also claims that it makes no difference whether there is an
independent mailer of the item.

The bill inserts do not meet the definition of a periodical because they
constitute handbills. The items are in the nature of notices and/or advertised
services or pertaining to PUC regulations, etc. They are small, one-page items
and are not printed at stated intervals, although they generally have a printing
date on the back. Even if the bill inserts were not considered handbills, they are
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publications in which the advertising exceeds 90% of the printed area of the
entire issue. Additionally, the PUC-required notices do not qualify because each
notice is independent, and not one of a series of issues of the same publication.

The bill inserts do not meet the requirement of the printed sales messages
because they were delivered by a nonqualifying method. The bill inserts were
delivered to the purchaser, the utility company, not to the final destination or to
a mailing house. The PUC-required notices are not printed sales messages
because they are not printed for the principal purpose of advertising goods or
services. 2/4/93.

385.0020 Book List. A bookstore’s monthly publication, consisting of a
bibliographic listing of newly published books and distributed on a
complimentary basis to librarians, is not an exempt periodical under law Section
6362 because each issue indicates that the books are in stock, that the issue itself
can be used as an order form, and that discounts are available, making the
publication essentially a sales catalog or advertising brochure. 7/25/69.

385.0040 Bowling Scoresheets. Bowling scoresheets are not exempt even
though some sheets contain news and information of interest to persons who
bowl. The requirement under the Regulation that each issue contain such
information is not met, nor is the requirement of appearance at stated intervals.
2/8/67.

385.0060 Bowling Service League Sheets. Compilation of bowling league
standings and scores of individual league members published weekly during the
league season qualifies as an exempt periodical under Section 6362. 10/9/67.

385.0070 Brochures Which Include Over 90 Percent Advertising. An
advertising brochure containing entries from many advertisers, published every
month in the same format, is not an exempt periodical because over 90% of the
printed area contains advertising material. The brochure does, however, meet the
criteria for exemption for printed sales message when the brochures are picked up
by a distribution house or common carrier and distributed to others, including
some of the advertisers, at no charge.

Although the advertisers pay the publisher for the right to be included in the
brochure, none of the amount can be considered to be payment for the brochures
because the advertisers pay the same fee regardless of whether they choose to
receive copies of the brochure, or choose not to receive copies of the brochures.
12/20/90.

385.0080 Bulletin published 35 weeks out of year, closing down during summer
vacation, is exempt under Section 6362 as regularly issued at average intervals
not exceeding 3 months. 7/31/50.

385.0098 Corporate Reports. Three quarterly reports and an annual report
which contains both fourth quarterly results and a year end summary, all being
similar in format and content, are considered four issues of the same publication,
and are thus periodicals. 4/30/90.
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385.0120 Catalogs. Price/order books, although issued quarterly, or more often,
do not qualify as exempt periodicals under Section 6362. 6/16/66.

385.0140 Comic Books. Comic books are exempt under Section 6362 if
published serially under same title at least once quarterly. 7/31/50.

385.0160 Comic Books. Comic books complete in themselves without
continuity of title and subject matter are not ““periodicals’ and sale is taxable.
4/6/50.

385.0164 Complimentary Copies of Newspapers. Newspapers which
generally are distributed for a charge are given free to full time employees, to
sales representatives as samples to solicit sales, and to selected individuals and
political organizations. Additionally, some copies are used internally by the
publisher.

The distribution of complimentary copies does not result in a tax liability even
though copies furnished to the employees may be pursuant to a union contract or
the copies are intended for use to solicit sales.

If the copies ““used internally’’ are distributed throughout the department for
the benefit of individuals, such copies also do not result in a tax liability.
However, if the copies are merely used by the employees in producing the
newspaper, the publisher is the consumer of such copies and tax applies to the
material cost. For example, the copies used by the ad department as ‘““advertising
tearsheets” are subject to tax on material cost. 12/7/93.

385.0167 Component Part of Periodical. A market research and consulting
firm publishes a newsletter, relating to the computer industry, which qualifies as
an exempt periodical under Regulation 1590. A subscription for 12 issues per
year sells for $360. This firm also publishes a publication which lists names,
addresses, phone numbers and other identifying information for computer plant
site location around the world. This latter publication is not an exempt periodical
under Regulation 1590, and a subscription for 4 issues per year sells for $200.
The firm offers its customers a package whereby for $400, customers would
receive a year’s subscription to its newsletter and a single copy of its publication.
Since the publication is not an exempt periodical, the issue of whether it can be
considered a component part of an exempt periodical when customers subscribe
for the newsletter and the publication offered as a package.

The publication is not a component part of the newsletter since it is not
attached to or inserted in the newsletter. Also, the first paragraph of subdivision
(a)(3) of Regulation 1590, defines “component part” of a periodical to include
“only those items that become physically incorporated into the
publication . . . .” The publication is not physically incorporated into the
newsletter and is therefore not a component part of the newsletter. 8/31/94.

385.0169 Consumer Reports, Travel Letter, and Consumer Reports on
Health. The publisher and its products maintain a federal tax exempt status
under section 501(c)(3) of the Internal Revenue Code and do not receive revenue
from, or accept, any commercial advertising.
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Assuming that each of the publications qualifies as a “periodical”” as defined
in Regulation 1590, the sale or use of the publication is exempt from the
California sales and use tax law. 7/27/92.

385.0170 Contents of Periodicals. A floppy disk published weekly, that
contains the table of contents of current medical research journals published
throughout the world, qualifies as a ‘“‘periodical.” In order to qualify as a
periodical, a publication must contain news or information of general interest to
the public or some portion of the public. The requirement is met when the
information consists of tables of contents, indices, or other types of tabular data.
There is no requirement that the news or information in a “periodical”” must be
in the form of articles. 12/28/88.

385.0180 Court Reports. Under the exemption contained in Section 6362 of the
Revenue and Taxation Code before the section was amended in 1949 the bound
volumes of reports would not qualify for the exemption but advance sheets of
reported cases published regularly at average intervals not exceeding three
months and supplements to Shepard’s Citations would be exempt.

The 1949 amendment of Section 6362 of the Revenue and Taxation Code
constituted a clarification rather than a change in the law and did not result in
either broadening or narrowing the scope of the exemption.

The allocation of costs between advance sheets and bound volumes made by
the publisher should be accepted unless it appears to be designed to evade the
Sales and Use Tax Law. 7/18/50.

385.0200 Crossword Puzzle Books. Crossword puzzle books, if issued at
average intervals not exceeding three months, are exempt periodicals. 8/19/63.

385.0202 Current and Preceding Issues of a Periodical. A periodical
qualifying for exemption is also exempt when the information is placed on CD
ROM. The fact that the current issue includes the information from the eleven
preceding issues on the CD ROM does not affect the exemption. 3/17/94.

385.0206 Dating Club Publication. A taxpayer operates a dating club for which
an annual fee is charged. Members receive a publication containing personal
advertisements from individuals seeking to meet others. No charge is made to
members for the advertisements. The publication also contains articles and other
information. The true object of the transaction is regarded as of the publication,
not the rendering of a service.

The publication is published at regularly stated intervals of at least four times
a year. The personal ads qualify as news and information, not as advertising.
These ads are not to further sales of goods or services and are, therefore, not
advertising in the sense intended in the regulation. The publication, therefore,
qualifies as a periodical. 5/11/94.

385.0210 Delivery Requirements — Newspaper / Periodicals. Effective
November 1, 1992, section 6362.7(b) provides an exemption for periodicals that
are sold by subscription only when the seller of the periodicals delivers them to
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the subscribers by mail or common carrier. A publisher who makes exempt sales
of periodicals by subscription may issue an exemption certificate or a resale
certificate, as appropriate, to the printer. 8/11/94.

385.0215 Distribution of Free Publications. A taxpayer distributes
publications free of charge by placing them in racks inside or outside stores.
Some copies are sold by subscription.

If the publication qualifies as a newspaper, tax would not apply either to the
charge for printing or to the free distribution of the publication. However, the
sales of the publication by the taxpayer would be subject to tax.

If the publication meets the definition of a periodical, the charge by the printer
and the free distribution are not taxable. Sales by the taxpayer are subject to tax
unless the publication is sold by subscription and delivered by mail or common
carrier. In any case, copies which are required to be shipped out of California are
not subject to tax. 8/30/94.

385.0220 Envelopes or Wrapping Paper Used for Mailing Exempt
Publications. Envelopes or wrapping paper in which publications are enclosed
are not regarded as ingredient or component parts of the publications.

The sale of envelopes or wrapping paper to a person who gives away a
publication is, accordingly, subject to tax. Such purchases are not exempt either
as a nonreturnable container, or as an ingredient or component part of a
publication. 3/20/53.

385.0238 Experiment Kits Sold as Part of Magazine. A taxpayer publishes a
monthly education magazine for students. The magazine has articles on various
subjects designed to educate children in problem solving and other academic
skills. Each issue includes an experiment to be completed and a kit with the
materials necessary to complete the experiment. The experiment kit includes
such items as plastic test tubes, racks, tiny aquariums, stands, droppers, etc. The
magazine and experiment kit are sent to a subscriber in one package. After
completing the experiment, the subscriber completes the experiment report and
mails it back to the taxpayer. The taxpayer reviews the experiment reports and
sends comments back to the subscribers. The magazine, the experiment kit, and
the experiment reports are all included in one subscription price.

The magazine meets the criteria of a “periodical’” under the sales and use tax.
However, the experiment kit is not exempt as a component part of the periodical.
Component parts of periodicals refer to such items as ink, paper, staples, etc., and
not to other types of property which may be packaged with and sold together with
the periodical itself. Therefore, tax applies to that portion of the taxpayer’s entire
charge which is attributable to the value of the experiment kit itself. 6/2/89.

385.0260 Horse Auction Catalogs. A catalog, published monthly and
containing a list of horses currently available for sale at auction, is not an exempt
periodical under Regulation 1590. 7/14/66.

385.0274 In-Depth Reports. A research facility issues reports to its customers.
These reports consist of in-depth analysis of various subjects which had been
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requested by customers. Although more than four reports were issued in each
year, they were not at regular intervals but only as the need required. The report
is therefore not an exempt periodical, and sales tax applies. 3/3/80.

(Note subsequent statutory changes re periodicals)

385.0280 Index Volume. If a periodical has issued three volumes during the
preceding twelve months in addition to an index volume, this latter volume will
be considered the fourth volume of the periodical, satisfying the requirement of
having exempt periodicals issued at average intervals not exceeding three
months. 8/10/66.

385.0290 Loose-Leaf Volume and Updates. For a fee, subscribers receive from
taxpayer, who publishes and sells, an initial loose-leaf volume containing current
material and a two-year subscription for quarterly updates. The charge for the
initial loose-leaf volume is subject to tax. Subscriptions to the quarterly updates,
if delivered by mail or common carrier, qualify as exempt periodicals under
Section 6362.7.

The fee received by the taxpayer is for the transfer of two types of tangible
personal property for one price. This price should be allocated between the fair
retail selling price of each of the types of property. “‘Fair retail selling price” is
defined as an amount sufficient to cover (1) the net labor costs of employees plus
allowance for overhead and profit of not less than 100% of such labor cost; and
(2) the cost of purchased items incorporated onto the tangible personal property
that is sold. Regulation 1540(b)(1). 6/15/93.

385.0298 Magazine Publication. A monthly magazine, published for older
readers is sold exclusively on a subscription basis. In addition, copies are
distributed free to certain preselected households, senior centers, libraries and
other sites.

For the period between July 15, 1991 and November 1, 1992, the retail sales of
magazines to a subscriber and shipped to a location in California were subject to
sales tax. If, pursuant to a contract, the magazines were mailed to a point outside
the state, the sale is exempt from sales tax. Effective October 2, 1991, the
distribution of complimentary copies of periodicals are exempt from sales and
use tax. Sales tax must be reported and paid by the publisher or distributor based
upon the reporting period in which the delivery is made.

A publisher may not issue resale certificates to photographers or freelance
graphic artists for work purchased as material for the magazine. (Note: Statute
amended operative November 1, 1992) 1/9/92.

385.0299 Manual Revisions and Newsletter. A taxpayer publishes a book
which sells for $27.50 and on which he reports sales tax. The taxpayer also
provides an optional updating service for purchasers of the book which consists
of a quarterly newsletter and annual revisions to the manual. The cost of both of
these services is $20.00 per manual.



SALES AND USE TAX ANNOTATIONS 4357
2001-1

NEWSPAPERS, ETC. (Contd.)

The newsletter qualifies as an exempt “‘periodical” since it is issued quarterly
and contains news or information of interest to subscribers. However, the annual
revision to the manual cannot be classified as a “periodical” as it is only issued
once each year and is substantially different in style and format from the quarterly
newsletter.

Since a single charge of $20.00 per year is made for the newsletter and annual
revision, an allocation should be made between the exempt newsletter and
manual revision. In this case, the measure of tax may be determined based on an
allocation of the cost of the two items. 3/7/73.

(Note subsequent statutory changes re: taxation of periodicals)

385.0300 Mats. The furnishing of a news service, comics, features and
advertisements in mat form to newspaper publishers is the rendition of a service

and not the sale of tangible personal property, and hence not subject to tax.
2/10/55.

385.0320 Mimeographed Papers, if otherwise meeting standards of exempt
newspaper, are exempt even though not printed. 8/14/51.

385.0325 Monthly Reports of Real Estate Activities. A taxpayer prepares a
report from data obtained from official records from a particular County
Recorder’s Office. One report contains graphs and charts regarding sales, insured
transactions, market shares, resales, refinancing amounts, etc. Another report
contains charts of lender activity in a particular county. Subscribers to the report
pay a fee of approximately $400.00 per month.

If the monthly reports bear a relationship to prior and subsequent reports with
respect to similarity of subject matter and if they are delivered to subscribers by
the U.S. mail or common carrier, they would qualify for the periodical exemption
provided under Section 6362.7(b) and (c). Thus, subscriptions to such reports are
not taxable on or after November 1, 1992. 12/4/92.

385.0340 Multiple Listing Service. Publications printed and distributed among
a group of real estate firms showing (1) homes listed for sale, (2) corrections and
other changes in the listings, (3) list of properties that are sold are not
“periodicals.” 11/20/57.

385.0341 Multiple Listing Service. Property sold data which goes beyond the
mere listing of property sold so as to state information such as geographical
district, the number of bedrooms, actual sales price, listed price, terms of sale,
methods of financing, listing broker, selling broker, sales agent, date of sale, and
number of days on the market is “news” for purposes of the ““10 percent news
test”. 12/18/75.

385.0342 Multiple Listing Service. The “property sold” data of a multiple
listing publication contains information on the house, the sales price, the listing
price, method of financing, listing broker, selling broker, sales agent date of sale,
and number of days on the market. It is more in the nature of market analysis than
advertising or deletion of property for sale and should be considered as “‘news”
for purposes of the ““10 percent news test” (annotation 385.0540).
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On the other hand, a mere list of property sold, the principal purposes of which
is the deletion of property sold from the current list of property for sale, is not
considered “‘news” of a ‘“‘periodical”” nature. The sale or purchase of such list
remains subject to tax. 12/18/75.

385.0350 Multiple Listing Service. Regulation 1590(a)(2), Newspapers and
Periodicals, provides that the term ““periodicals” does not include publications of
which the advertising portion, including product publicity, exceeds 90 percent of
the printed area of the entire issue in more than one-half of the issues during any
12-month period. With respect to multiple listing service books, the following
classifications apply:

Adpvertising (To which the 90 percent criterion would apply):
a. Active listings.
b. Index of active listings.
c. Actual display or classified advertising.

News or Information (To which the ten percent criterion would apply):

a. Off market information—that is information on previously active listings
which have been removed from the market because the properties have been sold,
the listings have expired or been withdrawn, with explanatory materials on the
reason for the change of status and in varying situations information on the sale
price, reason for withdrawal, etc.

b. Index of off market information.

c. Reports of sales activity as a measure of comparing the user-reader
experience with that of the general market and a measure of economic activity in
general.

d. A summary of new items in this issue of the periodical such as new listings,
and off market information in its various categories.

e. Rosters, such as rosters of brokers provided to enable the user-reader to
easily contact other brokers in their various cooperative and organizational
activities. These rosters will be variously presented often including addresses,
branch office information, telephone numbers, names (and conceivably addresses
and telephone numbers) of sales persons and other associate licensees.

f. Maps.

g. Public utility information including identification of utilities (including
municipal utilities), services provided, places from which information can be
obtained on service connections, disconnections, emergency services, rate data,
credit data or business information.

h. List of abbreviations used.

i. A list of other Board of Realtors with whom reciprocal relations are
maintained by this MLS, conceivably including names, addresses and phone
numbers on how those boards can be contacted.

j- A check list of city or county or other local government unit requirements
with respect to zoning, use permits, building permits, certificates of occupancy,
and similar municipal type regulation, often with the names, addresses and phone
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numbers of the various municipalities or other governmental units within the
jurisdiction of that Board of Directors from which information can be obtained.

k. Data on ordinances regulating the display of “for sale” signs and other
ancillary display materials.

[. Information on schools (public and private) including locations, level of
education, and frequency, phone numbers or other identification of officials to
whom inquiries may be made.

m. Alist of city or other governmental services and persons or departments to
be contacted with relationship to them, including such items as refuse disposal,
sewer and sanitary, informational services such as those relating to geologic
hazard zones, flood zones, etc. etc.

n. Information on real estate lock boxes or key boxes with respect to
registration, security or regulation and similar information on availability or
utilization of signs.

o. Lists of lawmakers (federal, state and local), government agencies and
departments.

p. Publication of the code of ethics or standards of practice to which
participating Realtors are expected to adhere for their day to day guidance and
reference.

q. Equal Opportunity Codes: for the same purposes.

r. News of Board of Realtors activities, meetings, educational offerings,
seminars, promotional and social activities, programs sponsored by the Board of
Realtors relating to such items as neighborhood security, support of charitable
organizations, and the like.

s. News of community, state and federal matters particularly affecting
Realtors including such items as newly enacted laws or regulations,
governmental policies on infrastructure, etc.

t. News or information relating to trends in the financing of real estate
transactions or of financial institutions and their policies in this subject area.
5/20/85.

385.0351 Multiple Listing Services—Delivery to Subscribers. A Multiple
Listing Service book (MLS) is sold to members by subscription. The MLS books
are delivered to a central location in town by a delivery service where the
subscribers pick up the MLS books. There is no delivery to the subscriber in this
case because the subscriber picks up the MLS books at the central location. Thus,
the sales of the MLS books to the subscribers are subject to tax whether or not
they meet the requirements of a periodical. 6/10/96.

385.0352 Newsletters Distributed to Organization Members. A nonprofit
organization includes in its membership dues a subscription to a periodical as
defined in section 6362.7. The periodical is sent by mail. The transfer of the
periodical is an exempt sale. 4/14/94.
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385.0355 Newspaper Inserts. Sales of publications which are inserted into
newspapers or periodicals and are distributed as a component part of the
newspaper or periodical are not subject to tax notwithstanding that the purchaser
of the publication is not the seller of the newspaper or periodical. 7/7/94.

385.0358 Nonprofit Organization Issuing Periodical. A foundation,
qualifying for tax exempt status under section 501(c)(3) of the Internal Revenue
Code, published a quarterly periodical. Cost of the publication is built into the
membership dues and represents a small portion of those dues. There is one paid
advertiser.

Since the foundation is tax-exempt under IRC section 501(c)(3) and the
publication is distributed to the foundation’s members as part of the membership
fee, sales of the periodical are exempt under section 6362.8(b)(1). However, sales
of copies to nonmembers would be taxable if they contain any paid commercial
advertising. 1/12/94.

385.0360 Pattern Books. Pattern books issued quarterly and semi-annual and
annual needlework books do not qualify as exempt periodicals within the
meaning of Regulation 1590. 4/9/53.

385.0380 Pattern Books. Pattern books sold to the general public, having the
general format of a magazine, and issued at periodic intervals not exceeding three
months, qualify as an exempt publication. This type is to be distinguished from
pattern books used in stores from which customers select patterns and which are
not sold or given away to the general public. 9/16/55.

385.0386 Periodical. Regulation 1590 contains a two part test for determining
whether the content of a publication qualifies it to be a “periodical.” The first is
whether the publication contains news or information of general interest to the
public in the form of articles. Second, if so, does the advertising portion of the
publication constitute 90% or less of the printed area in more than half the issues
in a 12-month period. This test should not be based on whether the news or
articles of general interest represent 10% of the printed area, but on whether the
advertising portion represents 90% of the total printed area including pages
which are neither advertising nor news, such as full page pictures of scenes from
the general area in which the publication is circulated which are unrelated to any
articles or advertising. 10/30/84.

385.0390 Periodical and Legislative Bill Service. A non profit organization
provides its members with a weekly periodical which contains an analysis of
legislative bills. Copies of the bills analyzed are also provided. A fee is charged
to cover the cost of the bills, postage and materials.

The providing of copies of the bills is a sale of the copies to the subscribers.
The furnishing of the analysis is a sale of a periodical. The sale of the bills is a
taxable sale. If the furnishing of the periodical is exempt, the fee should be fairly
apportioned between the periodical and the copy of the bill. 3/25/92.
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385.0395 Periodicals on Computer Disk. For purposes of determining whether
a publication qualifies as a periodical or newspaper under Regulation 1590, it
makes no difference in what form the publication is distributed. Thus, a
qualifying newspaper or periodical may be distributed on computer disks as well
as on paper. 12/28/88.

385.0396 Periodicals on Computer Disk Form. Sales of computer disks may
be exempt as sales of periodicals if all of the requirements of the regulation are
met. However, if the disks also contain a prewritten computer program, the
exemption does not apply. For example, an auto dealer publication that calculates
lease payments and residual values for input vehicles. 5/1/86.

(Note subsequent statutory changes re periodicals)

385.0400 Photographs, being merely reproduced in exempt periodicals, are not
regarded as becoming a component part thereof. 9/6/51.

385.0420 Photographs. The reproduction of photographs in magazines does not
result in the photographs becoming a component part of the magazine within the
meaning of “‘component part” as used in Regulation 1590. 3/1/66.

385.0440 ““Pocketbooks” are not exempt periodicals. 12/4/50.

385.0448 Prepaid Subscriptions. If a subscriber pays for his subscription in
installments, the date the first installment is made to the retailer is the date the
subscription is entered into. The subscription is prepaid as of that date. Thus,
when a partial payment of a subscription fee to a retailer was made prior to July
15, 1991, the subscription is considered to be “‘paid for prior to July 15, 1991,”
within the meaning of that phrase as it is used in section 6362.3. 10/8/91.

385.0460 Program. A weekly television log of programs, which also contains
news stories and advertising, is an exempt publication. 9/28/54.

385.0480 Program Booklets. A publisher prepared program booklets for theater
organizations. The booklets consisted of (paid) advertising, information about the
featured event, biographies of the performers, information on future
performances and general news. The publisher sold advertising space, printed the
booklets, and provided them without charge to theaters. Typically, one booklet
would be published for all the performances of a given stage production.
Generally the theaters put on four or more stage productions a year and prepare
a separate booklet for each production. The publisher subcontracted the printing
of the booklets and issued a resale or exemption certificate to the printers, in order
to acquire the booklets without paying sales tax reimbursement.

The booklets are properly referred to as programs and are specifically excluded
from the definition of a periodical by regulation. In addition, they do not appear
at stated intervals but are prepared for specific performances. Despite their
external similarities, the booklets are not truly part of a series. The publisher is
the consumer of the programs and liable for the sales tax which would have been
due on the sale of the printing, if the publisher had not issued an exemption
certificate. 4/30/91.
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385.0500 Program—Church Bulletins. The sale of paper to be used for weekly
church bulletins containing the order of worship of the day is not exempt from
sales tax because the bulletins are mere programs which are not included within
the definition of “‘exempt periodicals.” To be considered periodicals, the
publication must contain news or information of general interest and must be
issued at stated intervals. 5/4/70.

385.0520 Program—Religious Missal. A monthly religious missal is subject to
the sales tax as being a program, rather than an exempt periodical, because it
contains lists of what is to be said or sung at particular religious services and is
intended for use only during these services. 5/9/69.

385.0523 Publication Issued on Compact Disk. A publisher sells subscriptions
to a periodical which consists of a data base on compact disc. The compact disks
are published at stated intervals and regularly issued at average intervals not
exceeding three months. The information embodied on the media consist of
public records information from county assessor and other agencies enhanced
with “‘characteristics, current sales, sales history, telephone number, parcel maps,
geo-coded data, USPS standards, census tract data, and other significant
information.”” The compact disk issued to a subscriber contains data which is on
the previous issued disk. It also contains new data which have accumulated over
the intervening two months.

The law does permit a computer readable medium such as a floppy disk or
compact disk to qualify as a periodical if it meets all the other requirements. This
described publication is akin to multiple listing service publications which the
Board has previously considered to qualify as periodicals. Therefore, the sales of
these periodicals are exempt from tax even though they contain data which are on
the previously issued disk. 3/8/94.

385.0525 Publications On Compact Disks. A publication contains information
which is placed on a compact disk. Initially a compact disk, a software program
and a reference manual are sold. New compact disks, upgraded software and a
new manual may be issued monthly or infrequently as once a year. Tax applies to
the initial set of compact disks software and binder or reference material. Tax also
applies to the annual sale of the new compact disks, upgraded software and
reference manual. Sale of the compact disk updates or reference manual updates
qualify for exemption only when issued at least four times a year and not more
than sixty times a year when sold by a subscription and delivered by mail or
common carrier. 1/28/93.

385.0533 Publications Used With Classroom Instructional Program. Certain
religious publications that have continuity of literary character would qualify as
exempt periodicals although these publications are also supplemental to
classroom material and instruction. The currency of their content suggests that
each quarterly issue is one of an indefinite series of publications and that each is
not basically a reissue or update of a previously issued item. 9/28/72; 5/28/76.

(Note subsequent statutory changes re periodicals)
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385.0536 Receipt of Publication Based on Group Membership. An
organization offers memberships to construction contractors. Members receive a
subscription to a weekly publication that contains a list of construction projects
in the area which are currently accepting construction bids and lists of bids made,
successful bids, the names of the successful bidders, and the amounts of the
successful bids. Members also receive access to a “‘bidding room™ which is a
repository of plans for various construction projects on which organization
members may wish to bid.

The primary benefit of membership is regarded to be the subscription to the
weekly publication. The transaction is regarded as a sale of tangible personal
property. If the publication qualifies for exemption, the fee is not taxable. If the
publication does not qualify for exemption, the entire fee is taxable. 4/24/95.

385.0538 Republication of Newspapers. The republication of newspapers such
as USA Today, Los Angeles Times, and Wall Street Journal in CD-ROM format
are exempt from sales or use tax if (1) the republications of these newspapers are
issued at least four times but not more than sixty times each year, (2) they are sold
by subscription, and (3) they are delivered by mail or common carrier.

The fact that the original publications of these newspapers did not satisfy the
frequency requirements for the exemption (more than 60 times per year) does not
affect the frequency requirements for the republication of these newspapers.
Accordingly, if the republisher supplies these newspapers by subscription, on a
weekly or monthly basis, under the conditions described above, the sale or use of
the publication is not subject to the sales or use tax. A periodical need not be
printed on paper to qualify for the exemption. It may be published on CD-ROM
or cassettes. 2/2/96.

385.0540 Resale Certificates. Where a printer takes a resale certificate in good
faith from a publisher and does not collect the sales tax, the printer would not be
liable for the tax if the periodical subsequently fails to qualify as an exempt
periodical under the ““10 percent news test.”” In such a case, the publisher would
be liable for such tax. However, the printer would be liable for the tax if no resale
certificate was obtained. 5/4/70.

385.0543 Research Reports. The exemption for periodicals applies only to
those sold by subscription which are ““ . . . regularly issued at average intervals
not exceeding three months . . . .” Periodicals issued on an “‘as needed’’ basis
or only when a certain amount of information has been accumulated are not
issued “‘regularly.” Published materials which are not issued at stated intervals
are not periodicals. The requirement is met if the subscriber is informed of the
specific schedule or specific time intervals regarding stated interval publication.
3/31/93.

385.0555 Sales of Newspapers on Reservation. Sales of newspapers on a
reservation are exempt from sales tax when delivery is to an Indian. Sales on a
reservation to a non-Indian are subject to sales tax. 12/20/91.
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385.0558 School Catalogs Sold By Auxiliary Organization. Sales of school
catalogs by a school auxiliary organization which is organized and operated
under the Education Code and applicable regulations is considered to be sold by
the school, and are subject to the tax treatment specified in section 6361.5, i.e.,
the school is the consumer of the catalogs, and sales to it are subject to tax.
10/17/88.

385.0570 Seasonal Periodicals. Publications which are regularly published four
times or more within a 12-month period qualify as periodicals regularly issued at
average intervals not exceeding three months as required in Regulation 1590.
Accordingly, Touchdown Illustrated, which is published six times during each
Pacific 10 football season qualifies as an exempt periodical because the
publication is issued regularly (every other week for 12 weeks) and the average
interval between publication dates does not exceed three months (although the
interval between the last issue in one season and the first issue in the subsequent
season may be 42 weeks). 5/7/80.

385.0574 Stated Intervals. A publisher does not specify in the subscription
agreement the number of issues of periodical “A” which the publisher will
distribute during this subscription. However, the publisher establishes a rigid
production schedule with strict editorial due dates. The publisher establishes the
schedule two times each year for the publication to be published in the next six
months. The exact number of issues may vary, typically by one issue per year
because of scheduling problems and calendar limitations such as holidays and
weekends. For example, while periodical “A” is issued approximately every two
weeks, a subscriber might receive 23, 24, or 25 issues during a year.
Nevertheless, the publisher publishes periodical “A” pursuant to a specific
schedule established in advance for the upcoming six months. The periodical is
not issued on an as needed basis nor only when a certain amount of information
has been accumulated. Periodical “A” had issues between August 23, 1993 and
November 29, 1993, at intervals between 13 to 25 days. However, for purposes
of section 6362.7, where the publisher has a rigid publication schedule whereby
it establishes the periodical “A” publication interval six months in advance, then
the periodical appears at stated intervals. 3/17/94.

385.0574.100 Stated Intervals Containing News or Information of General
Interest. Two requirements of a periodical as defined under Regulation
1590(a)(2) are that the publication appear at stated intervals and contain news and
information of general interest. In order for a publication to qualify as one issued
at average intervals not exceeding three months, the publication must state in
some prominent manner just what issue, within a series of issues, the reader is
purchasing (i.e., when a person reads a particular issue of a publication, the reader
must be able to determine from that issue that it is one of a series of different
issues, of the same publication, and what particular issue it is). The second
requirement that each issue must contain news or information of general interest,
in the nature of articles appearing in the different issues of the series, means that
each issue must contain a significant amount of space devoted to new articles
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which have not appeared in previous editions of the publication. A significant
amount of space is comprised of at least 10% of the space in an average issue.

A magazine issued by a professional sports organization with rosters, player
biographies, and selected articles which has the cover changed five times a year,
24 pages of the 132 pages are changed nine times a year, and the center spread is
changed twenty six times a year does not qualify as a periodical. It is not issued
at stated intervals and it does not have a significant amount of space devoted to
new articles (10% of the space) which have not appeared in previous editions.
11/24/84.

385.0575 Subscription Periodicals. A magazine is published at regular
intervals, 12 times a year by a for-profit organization. The magazine is provided
to members of a nonprofit organization as a part of the annual membership dues.
A portion of the membership dues is separately stated on each member’s dues
statement and allocated to the magazine. The magazine is not sold separately to
members or non members. The magazine is produced and distributed by the
California for-profit corporation, wholly owned by a California Nonprofit Mutual
Benefit Corporation, and is provided to the members of the nonprofit mutual
benefit corporation. The magazine is sent and delivered by regular U.S. mail.

The publication qualifies as a ‘““periodical”. The subsidiary purchases the
materials, produces the periodical and sells it to the parent who, in turn, sells it to
its members. The sale of the ingredients or component parts of the periodical to
the subsidiary is a sale for resale. The sale of the periodical from the subsidiary
to the parent is also a sale for resale. The sale of the magazine by the parent to its
members is a retail sale.

Since both the publisher’s statement in the magazine and the member’s
statement of dues clearly state that the members pay for an annual subscription to
the magazine, the sale of the magazine is by subscription. Since the magazine is
delivered by mail to the members, the sale of the magazine qualifies for
exemption effective November 1, 1992. 1/7/93.

385.0577 Subscription to Periodical With CD ROM Disk Containing Games,
Ete. A magazine qualifying as a periodical pursuant to Regulation 1590(a)(2)
can be subscribed in one of two ways:

(1) Magazine Membership—one year, 4 issues $10.

(2) Multimedia Membership—one year 4 issues and 4 CD ROM disks for
$30.

The CD-ROM disk that a multimedia member receives contains games,
demos, and encrypted software. The CD ROM disk enables a member to demo a
particular program that is sold by the publisher. After completion of the demo, a
member may purchase such program by calling the publisher’s 800 number and
obtaining an unlock code which enables the program to be unscrambled then
downloaded from the CD ROM disk to the member’s computer. The multimedia
member’s credit card is billed for the price of the program before the unlock code
is given to enable the download. The program prices can range from $15 to $50.



4366 SALES AND USE TAX ANNOTATIONS
2001-1

NEWSPAPERS, ETC. (Contd.)

A CD ROM disk has the capacity to contain more than 30 programs which all can
be downloaded, including program documentation.

If a person who purchases the multimedia membership does not pay to unlock
any further programs from the CD ROM disk, the taxable gross receipts from the
sale of a multimedia membership is $20, that is, the $30 charged less the $10
charged for 4 issues of the periodical.

Tax applies to the publisher’s charge to unlock the programs on the disk. When
a purchaser pays an additional price to obtain further access to tangible personal
property, that amount is includable in the retailer’s gross receipts. 12/27/94.

385.0578 Subscription Sales Delivered in Part by Mail. Approximately eighty
percent of a publication subscription’s sales is delivered by mail. The remaining
percentage is delivered by employees of a wholly owned subsidiary.

Assuming the publication qualifies as a periodical, the exemption applies to
the percentage of subscription sales delivered by mail. However, the sales of the
remaining percentage that is not delivered by mail or common carrier would not
qualify for the exemption. (Section 6362.7(b)). 3/25/93.

385.0580 Travel Brochures. An oil company issued a weekly series of travel
brochures to its customers. Each issue covered a different suggested “week-end
drive.”” Although not dated or numbered, each contained a notice that the next
week a different specific subject would be covered. Inasmuch as these
publications were issued in a series regularly each week, they qualified as
periodicals under Section 6362. 10/29/64.

385.0590 Tapes and Cassettes. Tapes and cassette recordings of musical
selections which are complete in themselves are not exempt as periodicals even
though sold on a subscription basis and distributed with a periodical issued at
regular intervals. 7/22/76.

385.0600 Tape Recordings. Tape recordings of material digested and extracted
from medical journals and distributed twice each month to subscribers are
exempt under Regulation 1590 as periodicals. 6/5/58.

385.0620 Tariff Publications. A shipping conference which distributed tariff
publications to members of the general public on subscription, and to regular and
associate members of the conference at a designated amount per copy, is making
sales of tangible personal property rather than rendering a nontaxable service.
Correction pages, however, are exempt periodicals under Section 6362 if
published with the required frequency. 8/21/64.

385.0640 Tariff Publications. Tariffs and tariff supplements published at
irregular intervals are not “Newspapers or Periodicals” the sale of which is
exempt from the tax. 5/18/50.

385.0660 Tariff Publications. Tariff supplements issued by the Pacific
Southcoast Freight Bureau, which are published out-of-state and distributed

every three months to member railroads as correction pages are exempt
periodicals. 11/1/65.
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385.0666 Telephone Inquiry and Telecommunications Services. As part of a
taxpayer’s subscription price for a taxable publication, a subscriber is provided
with a toll-free telephone number with which the customer can obtain more
specific information about carrier services covered in the publication. This
toll-free number is operated by a third party. In addition, the taxpayer and the
third party provide a different telecommunication service which is sold
independent of subscription to the publication. A subscriber to the service could,
by telephone, acquire access information regarding U.S. postal rates as well as
overnight courier services, rates, etc.

Since the telephone service is provided as a part of the taxable sales of the
publication and the subscriber does not have the option to acquire the publication
without the telephone service, tax applies to charges allocable to the telephone
service included in the subscription price. However, since the
telecommunications service may be purchased without subscribing to the
publication, sales of the service are not subject to tax. 9/14/87.

385.0670 Television Survey Reports. In general, there is no exemption from tax
for the sale of information when it is delivered in tangible form. The only issue
to consider is whether the customer has contracted for the information itself or for
the service of compiling the information. Sales of specialty type products such as
DMA maps, DMA’s by territories, working studies and annual reports are taxable
when delivered on tangible media in California. In addition industry wide market
data, including general reports on various industry segments and standard
micro-computer programs, are not for compiling services and are also taxable
when delivered on tangible media.

Sales of “local market surveys’ are also sales of tangible personal property.
These “surveys’ previously qualified for exemption as periodicals. However,
since the exemption for periodicals was repealed effective July 15, 1991, all
printed ‘“‘local market surveys” sold at retail in California or purchased for use in
California are subject to tax. (Note: Operative November 1, 1992, subscription
sales of periodicals delivered by mail or common carrier are not subject to tax.)
4/17/92.

385.0680 “Tip Sheets.” “Tip sheets’ are regarded as consumed by the tipster in
performing a service, and the last taxable event occurs when the printer prints the
card for the “tipster.”” Therefore, they are not exempt periodicals. (Note: This
refers only to “tip sheets’ and not to established newspapers such as the Racing
Form.) 9/30/52.

385.0700 Ticker Tape. Ticker tape sold to newspapers for use in operating
automatic typesetting machines is considered a manufacturing aid. As it does not
become a component of the newspaper and thus is not a part of the final product,
the tape is subject to tax. 7/8/64.

385.0720 Ticker Tape. Ticker tape used in the furnishing of a news service is
exempt from the use tax if not as a newspaper, then as a periodical or as material
becoming a component part of periodical. 8/8/56.
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385.0728 Yearbooks and Catalogs—Colleges and Universities. For purposes
of section 6361.5, the term “‘schools” includes colleges and universities. Thus, a
state college is the consumer of catalogs which it sells at its bookstore. However,
if the bookstore is operated by a concessionaire, the sales are retail sales subject
to sales tax. 4/17/86.

(b) ADVERTISING MEDIA

385.0730 Advertising Inserts. A firm contracts with a client to print weekly
advertisements. The bulk of these advertisements will be inserted in daily
newspapers for general circulation. Most of the newspapers will be sold by
newspaper companies, however, some newspapers may be of the kind distributed
without charge. A small number of the advertisements will be delivered to the
client’s location for direct customer use.

The firm’s receipts from the client are nontaxable if the client purchases the
inserts to incorporate as a component part of a newspaper which will be sold
notwithstanding that the client is not the seller of the newspaper. The firm’s
receipts also are exempt when the firm sells the inserts to the client to be
incorporated as a component of a copy of a newspaper regularly issued at average
intervals not exceeding three months when the copy of the newspaper is
distributed without charge. Tax applies to the receipts for the advertising inserts
delivered to the client’s locations in this state for direct customer use. 2/8/93.

385.0739 Advertising Inserts. A firm is a publisher of the following advertising
inserts which it prints and delivers:

Mail Marketplace I. Mail Marketplace I is delivered by direct mail through the
post office each Wednesday to thousands of households, together with
advertising inserts, for free. Even without counting the advertising inserts, the
advertising portion exceeds 90% of the printed area of the entire issue. This
publication does not qualify as a ““‘newspaper” nor a ““periodical.” The publisher
is the consumer of, and the tax applies to the sale to the publisher of, tangible
personal property used in producing this publication.

The sale of the inserts by the printer to an advertiser qualifies for the exemption
for printed sales messages, section 6379.5, when it places the inserts in Mail
Marketplace I and mails the entire package to the household.

Mail Marketplace II. Mail Marketplace II is delivered by direct mail through
the post office each Wednesday to house holds for free. As the advertising portion
exceeds 90% of the printed area, this publication does not qualify as a
“newspaper’” nor a “‘periodical.” The printer is the consumer of tangible personal
property used in producing this publication.

Discover the Delta. Discover the Delta is printed monthly and inserted in paid
subscription newspapers and also periodicals distributed free of charge. The
editorial portion exceeds 10% of the printed area. This publication qualifies as a
periodical, section 6362.7. Any tangible personal property that becomes an
ingredient or component part of this publication is exempt from tax whether it is
distributed alone without charge or with copies of Mail Marketplace 1. 7/7/93.



SALES AND USE TAX ANNOTATIONS 4369
2001-1

NEWSPAPERS, ETC. (Contd.)

385.0740 Adpvertising Inserts in Taxable Shopper and Exempt Newspaper. A
newspaper publisher prints both a tax-exempt daily newspaper sold to
subscribers, and a taxable weekly shopper distributed free only to non-
subscribers. Where another printer prints advertising inserts for an advertiser and,
at the direction of the advertiser, transfers the inserts to the newspaper publisher
to be included in the weekly shopper, tax applies to that printer’s charges to the
advertiser. Likewise, the newspaper publisher is liable for tax on its printing
charges if the publisher transfers advertising inserts to a second publisher to be
included in the second publisher’s taxable weekly shopper. Where copies of the
same advertising inserts become component parts of the daily newspaper, the
printer may regard those copies as exempt if it obtains documentation regarding
the proportion of copies included in the exempt newspaper to the copies included
in the taxable weekly shopper. 5/11/88.

385.0742 Advertising Portion. The advertising portion of a shopping guide or
other publication includes all forms of advertisements. This part of such
publications is not limited or restricted to the type of advertisements which have
as their purpose the sale of a product or service, but includes all forms of public
announcements and notices as well as product publicity. Therefore, a shopping
guide or other publication’s advertising portion would include legal notices when
the exclusionary test under Regulation 1590 is applied. 2/3/84.

385.0743 Advertising Portion of a Periodical. In determining whether the
advertising portion of a newspaper or periodical exceeds 90 percent of the printed
area of a periodical, only the paid advertisements, notices, and announcements
should be counted as ‘advertising.” Free advertisements, notices and
announcements are counted as part of the total printed area. 4/28/88; 5/29/96.

385.0745 Adpvertising Publications Distributed in Combination with Exempt
Periodicals. A person is engaged by the publisher of an exempt periodical to
distribute the periodical by means of placing it in a plastic bag that is delivered
to local residences. The publisher of a nonexempt advertising publication
contracts with the same person to distribute the advertising publication. The
exempt periodical and the nonexempt publication are placed in the same plastic
bag and the two are hand delivered together to residences. In as much as the
publisher of the exempt periodical had nothing to do with the attachment and
distribution of the nonexempt publication, the nonexempt publication is not
regarded to be a component of the exempt periodical merely because an
independent third part combines the two. Tax applies to the advertising
publication. 6/16/76.

(Note subsequent statutory change regarding periodicals and printed sale
messages)

385.0750 Advertising Tabloids. A newspaper style advertising tabloid printed
for a multi-state chain of discount stores by an out-of-state printer and distributed
in a transparent plastic bag to potential customers, on a house-to-house basis,
along with other advertisements and publications in the same container is not an
exempt periodical under Section 6362 of the Sales and Use Tax Law. Although
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the advertising tabloid is distributed in the same plastic bag with a tax-exempt
publication of another publisher, it is not considered a component part of the
exempt publication within the meaning of Section 6362. 6/24/76.

385.0760 Circulars Distributed With Newspapers. A newspaper publishes
throw-away-type advertising circulars. It inserts some of the circulars in
newspapers and distributes such circulars with the newspaper. It delivers the
remaining circulars to an advertising firm for distribution by hand and by mail.
The advertising circulars which are inserted in the newspapers constitute
component parts of exempt periodicals. Accordingly, the charges for printing
such circulars are exempt from sales tax under Section 6362. Since the remaining
circulars are not distributed as components of newspapers, the sale of such
circulars does not qualify for the newspaper exemption. 9/22/65.

385.0765 Commercial Advertising in Publications. An organization,
publishing a dated quarterly publication, accepts commercial advertising for
purposes of offsetting expenses in connection with production of the publication.

The acceptance of revenue from commercial advertising placed in one
publication does not prevent the exemption under Section 6362.8 from applying
to the sale and use of other publications sold by that organization. 1/8/93.

385.0769 Component Part. Vinyl bags and records distributed with periodicals
are not component parts of the periodical since they are not printed matter on
paper products. These items are premiums and the application of tax is governed
by Regulation 1670. 11/21/85.

385.0771 Coupon Insert. A taxpayer had a commercial printer print coupons
which advertised the taxpayer’s carpet and upholstery cleaning services. Once
printed, the printer delivered the coupons to a binding company for attachment to
the publication “TV Week.” Once bound, the publication was sent to the
newspaper company for delivery to the end recipient. At no point was any of the
printed material sent to the taxpayer.

Since “TV Week™ is part of the newspaper, the coupon becomes a component
part of a newspaper. Thus, the sale of this coupon is not subject to sales tax
(Regulation 1590(a)(3).) The taxpayer should provide a timely certificate in
writing to the seller (printer) that the property will be used in a manner or for a
purpose entitling the seller to regard gross receipts from the sale to be nontaxable.
(Regulation 1590(c).) 1/9/96.

385.0775 Free Exchange of Advertising. A publisher, noting that the new
legislation now exempts certain journals which carry no commercial advertising
or which are distributed in consideration of membership fees, asks whether a
“free exchange of advertising” is commercial advertising.

The specific exemption referred to applies only to distributions by
organizations which qualify for tax exempt status under Section 501(c)(3) of the
Internal Revenue Code. It was assumed that by “free exchange of advertising”,
the reference was to two or more organizations publishing journals and placing
advertisements in each others journals. The consideration paid by each would be
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the placing in its journal an advertisement for the other organizations
advertisement. In the context of Section 6362.8, the term commercial advertising
means paid for by an advertiser. The described advertising arrangement would be
commercial advertising. On the other hand, the publisher’s notices in a journal
concerning its own product would not be commercial advertising. 1/27/92.

385.0780 General. A publication is not exempt if it consists mostly of
advertising layouts and a few articles with some element of human interest but
with a theme centered around the advertising of a product. 12/31/58.

385.0785 Informational Flyer. A nonprofit membership organization prints an
informational flyer about its activities every three months. The organization pays
a newspaper a fee to insert a copy of the flyer into each copy of an issue of the
newspaper which are delivered by newspaper carriers to its paid subscribers and
to news racks and newsstands for sale to the public. Copies of the flyer are also
distributed without charge at the organization’s office.

The organization distributes the flyers without charge within the means of
Section 6362.7(a) regardless that the organization has the flyers distributed as
part of a newspaper for which a third party makes a charge. Under the facts
provided, the sale of the flyer to the organization is exempt from sales tax. 1/8/93.

385.0790 Newspaper Publisher’s Weekly Shopper Delivered to Non-
subscribers. A newspaper publisher publishes a daily newspaper which
qualifies as a tax-exempt newspaper under Revenue and Taxation Code Section
6362. In addition, the same publisher also publishes a weekly shopper which
consists primarily of advertising matter. In addition to the advertising printed in
the weekly shopper, advertising inserts which are either printed by the publisher
or received by the publisher from other printers or advertisers are included as a
part of the weekly shopper. The publisher distributes the weekly shopper free of
charge only to persons who do not subscribe to the publisher’s daily newspaper.
The majority of advertising matter and the majority of news and information
included in the weekly shopper are also included as a component part of that
day’s edition of the publisher’s daily newspaper.

For purposes of determining whether or not the weekly shopper is an exempt
newspaper, the shopper must independently qualify as exempt under the tests set
out in Regulation 1590, including the requirement that the advertising portion
cannot exceed 90% of the printed area in more than half of the issues of the
weekly shopper during any 12-month period. The weekly shopper is not a
component part of the newspaper publisher’s daily newspaper, even though
essentially the same advertising matter and news and information is also included
in the daily newspaper.

If the weekly shopper does not independently qualify as an exempt newspaper
under Regulation 1590, the newspaper publisher is the consumer of paper, ink,
and other tangible personal property which becomes a component part of its
taxable weekly shopper. If the publisher has issued resale certificates for the
purchase of these items, it must report and pay use tax to the Board when it
consumes these items in the printing of the weekly shopper. The publisher is not
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liable for tax on its sales of advertising space to advertisers in the weekly shopper,
since this is a service transaction only. 5/11/88.

385.0795 Printing Newspaper Inserts. A printer has a contract for the
production and printing of newspaper inserts with a retail business. The printer’s
contract is not with the newspaper itself. The newspaper contracts with the
business person for inserting and distributing the inserts.

When a newspaper insert is sold to a customer for insertion in a newspaper that
will be sold at a news rack or by subscription, the sale is a sale for resale and the
printer may accept a resale certificate from the customer. If the newspaper insert
is inserted into a free newspaper, the sale of the insert also is exempt from tax.
(Sales and Use Tax Section 6362.7, effective October 2, 1991.) 10/23/91.

385.0800 “Red Books,” private classified directories, are taxable as exclusive
advertising media, there being no news column or other column of interest to the
public or group or industry. Presence of nutrition tables, postal zone maps and
street guides does not make it exempt. 1/25/52.

385.0812 Schedule of Events. A publication contains a schedule of various
performances and events. Two versions are published, one is for paid subscribers
and the other is given away free at music stores. The purchaser was a ticket
brokerage firm. The publication also includes advertisements. At issue here is
whether or not the schedule of events in the publication constitutes advertising
which will result in the advertising portion of the publication to exceed 90 percent
of the total printed area.

In this case, the schedules are intended to induce recipients of the publication
to purchase tickets from the ticket brokers. Accordingly, the scheduled
information is regarded as advertising. The publication, therefore, does not
qualify as an exempt periodical.

However, the printed matter in the publication is the type of printed sales
messages specified in the statute, section 6379.5. Accordingly, those publications
delivered to persons other than the buyer and at no cost to the recipients would
qualify for the exemption provided for printed sales messages. 12/23/93.

385.0820 Theater Advertisements. A publication devoted exclusively to
advertising and promotion of two theaters does not qualify as an exempt
periodical. 12/29/64.

(c) GUIDES AND DIRECTORIES

385.0830 Activity Guide. The “City of King Activity Guide” is not a newspaper
because, being issued twice a year, it does not meet the requirement that it be
issued at regular intervals not exceeding three months. In addition, more than
90% of the printed area consists of advertising. Nevertheless, if the guide was
sold for insertion into a newspaper, it would become part of the newspaper. If the
newspaper was an exempt periodical, the guide would also be exempt. The guide
also does not qualify for exemption as a printed sales message, because it is



SALES AND USE TAX ANNOTATIONS 4373
2002-3

NEWSPAPERS, ETC. (Contd.)

delivered directly to the purchaser, an action which does not meet the specific
delivery conditions of Regulation 1541.5. 11/28/90.

385.0833 Association Directories. A taxpayer prints a bi-monthly magazine for
an industry association. It also prints a directory once a year. The directory is
different in format, size and name from the bi-monthly magazine. Therefore, it
does not qualify as an exempt periodical, even though the magazine does.
However, the directory, which has over 50 percent advertising, may qualify for
exemption as a printed sales message if all of the requirements for that exemption
are met. 2/3/95, |

385.0840 City Directories. City directories do not qualify as exempt periodicals.
Their sale is subject to sales tax and, where given away free or as a premium for
advertising, the donor is subject to use tax thereon. 4/23/57.

385.0860 “Community Advertisers” and Shopper’s Guide, containing
advertising exclusively, except for radio log and food recipes, held not an exempt
newspaper or periodical. 3/31/50.

385.0880 Directories. Directories issued as 13th edition of exempt periodical
which is distributed to subscribers of periodical at no extra cost is considered to
be an exempt periodical. 5/26/65.

385.0900 “Directory Issue” not considered as 13th issue of monthly magazine
where the format size, and name is different from the monthly magazine. 6/26/52.

385.0920 Freight Guide Book. ““Guide books™ which are issued annually, and
the supplement to ‘““Albrecht’s Metropolitan Zone Guides,” issued biannually,
which set forth information concerning the freight rates and routings of the
various motor freight transporters serving areas both in and outside California,
are not published with the required frequency to be regarded as periodicals under
Regulation 1590. However, monthly supplements to the basic guide books are

exempt, providing they meet the advertising restriction under Regulation 1590.
3/2/67.

385.0925 Official Airline Guide. The Official Airline Guide is issued four times
monthly. It contains information on airline flights, such as times of departure and
arrival, cities of departure and arrival, identity of the air carriers providing the
flights, frequency of flights and references to connecting flights. The Official
Airline Guide is a periodical, the sales and use of which is exempt from tax.
1/16/86.

385.0930 Rental Properties Lists. Sales tax applies to charges made for lists of
available rental properties distributed by an agent to his clients, unless the person
is acting as an “‘advance fee rental agent.” 2/18/77.

385.0940 Shopping Guide. The Central Valley Shopping Guide does not qualify
as an exempt periodical even though it is published in the required regular
intervals because the advertising portion exceeds 90 percent of the printed area of
the entire issue. 7/3/68.
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385.0960 Shopping Guide. When more than 90 percent of the printed area of a
shopping guide constitutes advertising or products publicity, it does not qualify as
an exempt periodical. 2/14/66.

385.0970 Tourist Guide. A souvenir map and guide consisting of a map with
numbers which correspond to names of celebrities and their street addresses, as
well as news of interest concerning movie and television celebrities, issued every
90 days, qualifies as an exempt ‘““periodical.” 10/24/78.

385.0973 Yellow Pages Business Directory. A company contracts with its
customer to provide them with an advertisement in a yellow pages business
directory. The company sends the customer only one directory, free of charge,
confirming the advertising placement. The company does not sell the directories
but will send free copies to other companies, governmental agencies and
non-profit organizations. Any requests for volume orders are referred to an
unrelated company which makes volume sales of the directory.

Under the facts, the company is not selling directories to persons who purchase
advertising space in the directory and is not required to file any California Sales
or Use Tax Returns. 9/21/92.

(d) BUSINESS REPORTS, HOUSE ORGANS, NEWSLETTERS

385.0975 Annual Reports and Newsletters As Printed Sales Message. An
organization publishes an annual report once a year and a newsletter twice a year.
The publications serve both as a public record of the work of the organization and
also as “sales” pieces to encourage prospective donors and grantees to take
advantage of the services provided by the organization. The mailing lists for the
publications consist of (1) current donors, (2) donor prospects, (3) foundation
friends, e.g. past trustees and staff, (4) professional advisors, such as attorneys,
etc., (5) current and prospective grantees, and (6) the general public.

The term “printed sales messages’ does not include fund-raising materials;
therefor, these publications do not qualify for the exemption. Since the annual
report and the newsletters are not ‘“‘regularly issued at regular intervals not
exceeding three months”, the sale to the organization of the annual report and the
newsletters do not qualify for the exemptions for sales of newspapers or
periodicals. 1/7/93.

385.0980 Consumer or Retailer, Organization Furnishing as. When a
publication furnished by an organization to members incidental to and as one of
the privileges of membership for which a lump-sum payment is made, the
publication is normally regarded as consumed by the organization rather than
resold. In such case, the sale of containers to the organization in which the
organization distributes the publication are taxable retail sales. When a subscriber
to a publication receives membership in an organization incidental to the
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purchase of the publication, the organization is the retailer of the publication and
the containers (if nonreturnable) could properly be purchased ex-tax. 4/7/67.

385.1000 Corporate Reports Issued Quarterly. A particular corporate
stockholder report issued quarterly by a corporation to its stockholders was held
to constitute an exempt periodical. 5/15/53.

385.1040 Dun & Bradstreet “Reference Books.” Reference books, leased to
customers by Dun & Bradstreet, a company engaged in the business of compiling
and evaluating credit data on businesses, which are revised and published six
times a year, contain information which is of interest to a particular group, and
each issue bears a relationship to prior and subsequent issues in similarity of
subject matter, are exempt periodicals under Regulation 1590. 3/7/67.

385.1060 Financial Statements and Reports. Three quarterly financial
statements, published regularly at the end of each of three quarters for a bank, and
a year-end report issued as a capsule preview of the annual report, are, because of
their regularity of publication and similarity of content and format, all exempt
periodicals. However, the bank’s annual report, which is not of similar format or
one of a series of publications, does not qualify as an exempt periodical. 9/27/66.

(Note section 6362.7, operative November 1, 1992, which requires that to
qualify for the periodical exemption, the publication must be distributed free of
charge or sold by subscription.) (Am. 2003.)

385.1065 Free Employee Newsletter. An out-of-state firm contracts with a
California customer to produce a quarterly employee newsletter which is
distributed free of charge to the customer’s employees. These newsletters are
published and distributed at least quarterly and contain no advertising nor product
publicity. The firm contracts with various vendors including writers,
photographers, graphic designers, typesetters and printers to produce the
newsletter. The firm does not take delivery of, nor does the printer transfer title
to, any negative, flat, or any other materials consumed in the process. The
newsletters are purchased from the California printer solely for sale to the
California customer. The firm may issue a resale certificate to the printer to
purchase the newsletter ex-tax. 8/23/93.

385.1080 ““House Organ” issued regularly, consecutively for stated periods of
three months or less is tax exempt. 5/16/50.

385.1100 Loose-Leaf Services. Loose-leaf services or reports concerning taxes,
business, and other subjects are issued to a subscriber initially in the form of a
complete volume or volumes. Supplements containing current information on the
subject are then regularly issued to the subscriber at average intervals of less than
three months. Replacement volumes containing updated material are sometimes
issued annually with the renewal of a subscription. The subscriber pays a
lump-sum price for both the volume and the supplements.

On these facts, the supplements are exempt periodicals but the initial volumes
and the replacement volumes are not. An allocation of the lump-sum price
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between the volumes and the supplements may properly be based upon the
amount which the publisher charges to replace a lost or destroyed volume.
8/15/68.

385.1116 Newsletter of Information About a Company. A newsletter
containing information about a company, its product and services which is
distributed to clients and prospective clients, is not an exempt periodical within
the meaning of Regulation 1590(a)(2). The publication constitutes advertising in
the form of publicity for the company. The newsletter is not an employee
newsletter distributed only to employees. These newsletters may qualify as a
nontaxable printed sales message under Regulation 1541.5 if requirements of the
regulation are met. 8/8/89.

385.1120 Newsletters Issued Monthly. Newsletters issued monthly to members
by San Francisco sections of the American Institute of Mining, Metallurgical and
Petroleum Engineers, and American Association of Cost Engineers, qualify as
periodicals. 11/17/66.

385.1140 Newsletters Issued Monthly. A newsletter printed each month,
containing news regarding members of an accounting association, meetings and
activities, is an exempt periodical under Section 6362. 8/27/65.

385.1145 Nonprofit Organization Issuing Annual Reports. A nonprofit
foundation, qualifying for tax exempt status under Section 501(c)(3) of the
Internal Revenue Code, publishes annual reports. The publication is distributed
periodically at regular intervals by the Foundation at no charge. The report
contains articles describing the Foundation’s accomplishments during the year
and the Foundation’s financial statements. The publication contains no
commercial advertising.

Under these facts, the sale of the annual report to the nonprofit organization for
distribution qualifies for the exemption from tax provided in Section 6362.8,
which was operative from November 1, 1991 through October 31, 1992. (Note:
Statute amended operative November 1, 1992 to require issuance every three
months to qualify for exemption) 6/25/92.

385.1151 Quarterly and Annual Reports. A corporation publishes three
quarterly reports, each of whose format is one page folded in thirds, and one
annual report whose format is a 24-page bound booklet.

The reports do not qualify for the periodical exemption because the quarterly
reports are substantially different in format from the annual report. The quarterly
reports are similar to each other but are not published with the required frequency
(at least four times a year) to qualify for the exemption. 6/11/91.

(Note section 6362.7, operative November 1, 1992, which requires that to
qualify for the periodical exemption, publication must be distributed free of
charge or sold by subscription.) (Am. 2003.)

385.1160 Weekly News Letter published by a corporation organized for the
purpose of advocating various pension plans, held exempt. 8/21/50.
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385.1180 Microfilm Copies of Back Editions of Newspapers, sales of, are
exempt, if issued with required frequency, and if original newspaper edition
would be exempt if published today. Fact that newspaper bears date earlier than
effective date of exemption is immaterial. 6/5/51.

385.1200 Microfilm Editions of newspapers published monthly or every 10 days
are exempt under Section 6362. 5/9/50.

385.1220 Microfilmed Newspapers. Charges for microfilming copies of
newspapers or other publications are not within the publication exemption when
the work consists of microfilming back issues. Only when microfilmed copies are
themselves distributed as microfilmed editions of current publications which
editions are issued at average intervals not exceeding three months would the
exemption apply. 11/25/55, |

385.1241 Reprints. Reprints of exempt periodicals by the original publisher are
also exempt periodicals as per annotation 385.1240. However, the sale of a
reprint of an advertisement by the publisher to the advertiser does not qualify. The
reprint of the advertisement does not meet the requirement of a periodical.

Also, the sale of reprints of articles does not meet the requirements of a
periodical unless the reprints were issued as part of a series at stated intervals not
exceeding three months. 7/25/88.

(Note subsequent statutory change re exemption for periodicals)

385.1250 Secondhand Comic Books. The sale of secondhand comic books
qualifies for exemption as a sale of a periodical if the books qualified for the
exemption when originally sold. The exemption is not applicable if the property
is sold at retail for use as scrap. 3/9/77.

385.1258 A New Beginning. A New Beginning is in a newsletter format, issued
in numbered volumes. It contains various articles and is issued at least every three
months. It qualifies as a periodical. 11/19/92.

() SPECIFIC PUBLICATIONS

385.1260 AD-LIB. Although the publication, AD-LIB, fails to qualify for the
newspaper exemption, it qualifies as an exempt periodical, even though it is
primarily a shopping guide, since each issue contains information of general
interest to the public and appears at stated intervals. 4/30/69.

385.1275 Aileron. Aileron is a continuing video tape series containing articles of
interests to airplane pilots. It is issued quarterly and sold by subscription only.
Each issue contains eight to twelve segments on subjects of interest to pilots and
each issue is similar in format and subject matter.



4378 SALES AND USE TAX ANNOTATIONS
2001-1

NEWSPAPERS, ETC. (Contd.)

Video tapes cannot be classified as periodicals merely because they classify
themselves as magazines. Video tapes and publications are separate and distinct
forms of property that are not interchangeable. The sales of the video tapes to
subscribers are taxable sales. 7/22/86.

385.1300 American Social Health Association Newsletter. The American
Social Health Association Newsletter, a periodical published ‘“‘four or five times
a year’ by a nonprofit organization, is not an exempt periodical because it is not
published at ““stated intervals.” 4/2/70.

385.1315 Barron’s Business and Financial Weekly. Sale of Barron’s Business
and Financial Weekly by subscription and delivered by a delivery service
qualifies as an exempt periodical under Section 6362.7. 8/30/93.

385.1316 Apartment Owners Review Publication. Apartment Owners Review
is described as being produced for a specific client. It consists exclusively of
advertisements and may include an article which publicizes services provided by
the client. The publication is delivered directly to the U.S. Post Office by a
mailing service for redelivery to the recipients unsolicited and free of charge.

This publication does not qualify as a “periodical” under Regulation
1590(a)(2), it qualifies as a printed sales message for purposes of Regulation
1541.5. 12/20/91.

385.1320 Bechtel Briefs—Periodicals. Bechtel Briefs, a monthly publication
distributed to clients and employees, qualifies as an exempt periodical under
Section 6362. 11/8/65.

385.1335 Berkeley Center News. The “Berkeley Center News,” published by
the Berkeley World Plan Center, does not qualify for the status of an exempt
periodical because it is not issued at stated intervals as required by Regulation
1590. 9/15/76.

385.1336 Berkeley Voter. The “Berkeley Voter,” a monthly publication of the
League of Women Voters of Berkeley, is an exempt periodical based on the
contents of the April 1986 issue. It is issued with the required frequency (even
though one issue is published for June/July and one issue is published for
August/September), and it contains information and news of interest to a
particular group. 5/30/86.

(Note subsequent statutory changes)

385.1338 Bestline Products Publications. ‘‘Bestline Treasures” and “Keys to
Success,” published by Bestline Products, Inc. do not qualify for exemption from
sales and use taxes under Revenue and Taxation Code Section 6362 and
Regulation 1590. 9/15/76.

385.1340 Beverage Industry News. Beverage Industry News, consisting of two
issues each month in newspaper format, containing articles of interest to the
liquor merchandising industry, and one issue each month in magazine format,
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containing listings of current fair trade wholesale and retail liquor prices and
distributors, qualifies as an exempt periodical under Section 6362. 11/9/67.

385.1348 Bible Discoverers Teacher. Bible Discoverers Teacher is published
quarterly, and is a guide for Sunday school teachers focused on grades 3 and 4.
Provided that each issue of this publication contains a significant amount of new
material, the publication qualifies as a periodical, and if sold by subscription and
delivered by mail or common carrier, the sales are exempt from tax. 6/2/93.

385.1350 Bible Study Guides as Periodicals. Bible study guides used in
classroom instruction qualify as exempt periodicals provided each issue contains
a significant amount of new material and is published at average intervals not
exceeding three months. If reissued cyclically without a significant amount of
new material, bible study guides do not qualify as exempt periodicals. 05/28/76.
(Am. M99-1).

385.1405 California Tax Lawyer. The California Tax Lawyer is published and
distributed twice a year by the Taxation Section of the State Bar of California and
contains articles of general interest to its members.

Since this publication is issued only twice a year, the publication does not
qualify as a “periodical” and the retail sale of the publication would be subject
to sales tax. The publication is distributed to members, incidental to other
benefits provided to the membership; accordingly, the organization is the
consumer of the publication. Tax would apply to the sale of the publication to the
organization. 5/4/93.

385.1410 California Salt Shaker. The sale and use of this publication, if
regularly issued at average intervals not exceeding three months, for distribution
without charge, is exempt from the sales and use tax. 7/1/93.

385.1412 California Taxation 2d. California Taxation 2d is a publication
consisting of a loose-leaf binder containing informational materials on a subject.
The publication is not issued at least four times a year, but is updated at least
monthly. Tax applies to the initial sale of the loose-leaf binders and volumes, the
sale of the updates qualifies for the exemption provided by Section 6362.7 if it
meets the other conditions required therein. 1/28/93.

385.1415 Candle Corporation Publications. The publications “Inside
Operations,” “Candle Computer Report,”” “Is People,”” and “Interface,” which
are sent free of charge qualify as exempt periodicals when in the form published
in September 1993 and when distributed in the same manner as they were
distributed at that time. 11/29/93.

385.1417 The Catholic Herald. The Catholic Herald and El Heraldo Catolico
are different language editions of the same publication. They are sold by

subscription only and are delivered by mail. Both publications are exempt
periodicals. 8/22/94.
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385.1424 Christian Science Publishing Society Publications. The Christian
Science Quarterly Bible Lessons ( a quarterly publication), The Christian Science
Sentinel (a weekly publication), Le Heraut de la Science Chretienne (a monthly
publication) and the Christian Science Journal (a monthly publication) qualify as
periodicals. The Christian Science Monitor qualifies as a newspaper. If the
publisher qualifies for tax exempt status under section 501(c)(3) of the Internal
Revenue Code, its sales of periodicals and newspaper are exempt if the
periodicals and newspaper do not receive revenue from, or accept, any
commercial advertising. 5/11/94.

385.1440 “Computerized Security Analysis.” A monthly newsletter,
“Computerized Security Analysis,”” which contains information for stock market
investors and which is sold through subscription, is an exempt periodical.
5/16/67.

385.1500 “Diary National Reports.” “Diary National Reports” published by
the American Research Bureau each broadcast year for September, October,
November, January, March, April/May and June/July qualifies for content as well
as the required frequency of publication as exempt. Other publications of the
ARB, “Day Part Summary,” ““Television Market Analysis,” ““Audience Profile
Reports,” “Local Market Reports’ and “Syndicated Program Analysis” are not
issued at the required frequency to meet the test for exemption. 3/16/66.

385.1520 “Delcon Detector,” a publication issued at least once each quarter,
devoted to articles concerning ultrasonic leak detection technology qualifies as
an exempt periodical under Section 6362. 8/31/65.

385.1522 Demeo, California Deposition and Discovery Practice. Demeo,
California Deposition and Discovery Practice is a publication consisting of a
binder of pages containing informational material on a subject. Regular
publications are updated periodically. Some are updated as infrequently as one a
year, and others are updated as often as five times a year. Tax applies to sales of
binders and volumes. The updates are replacement pages for the loose-leaf
volumes and a one page publication titled “Publication Update—California
Deposition and Discovery Practice”. Sales of the updates of the regular
publications issued at least four times a year qualify for the exemption provided
by Section 6362.7 if they meet the other requirements required therein. Tax
applies to updates issued less frequently than four times a year or more than sixty
times a year. 1/28/93.

385.1532 DollarSense. DollarSense is a quarterly publication providing articles
containing information to help the general public manage money. It is also
published in a form which allows the publisher to sell issues to various financial
institutions. The institutions’ copies are identical, but the cover is custom made
for each institution who then distributes the copies without charge to its
customers.

After reviewing a sample copy, it was concluded that the publication qualifies
as a periodical as defined in Regulation 1590. Section 6362.7 provides an
exemption for the sales and use of ““any such newspaper or periodical distributed
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without charge.” Accordingly, the exemption applies to the sale of the issues of
this publication to the financial institutions which will distribute the publication
without charge. 2/7/92.

385.1580 “Equipment and Materials Reporter.” The publication “Equipment
and Materials Reporter,” which devotes more than 90 percent of its printed area
to advertisements or product publicity, does not qualify as an exempt periodical
under Regulation 1590. Although one of the purposes of the publication is to keep
an industry up to date on new machine developments, an equally or more
important purpose is to create a demand interest in the subscribers in hopes that
they eventually will buy the new product. With over 90 percent of the space used
for these purposes, the publication does not meet the qualifications for
exemption. 12/19/66.

385.1600 “Exchange Bulletin.” The ‘“Exchange Bulletin,” an advertising
medium consisting of listings of real estate which brokers offer for exchange,
does not qualify as an exempt periodical under Section 6362. 12/15/65.

385.1620 “First Presbyterian,” as presently constituted, is exempt. However,
another publication, a single sheet which merely gives the hymns, sermon topic,
etc., for the morning service with no other news content is a taxable program.
11/6/52.

385.1630 Flatlander Nugget. The Flatlander Nugget is published for a nonprofit
historical society club, is issued monthly, and contains articles of interest to
members and others. The Flatlander Nugget qualifies as a “periodical’” and is
exempt when sold by subscription and delivered to the purchaser by mail. 6/1/93.

385.1638 Foreclosure Sales (Updated Weekly). The publication ‘“Foreclosure
Sales (Updated Weekly)” qualifies as an exempt periodical because it is
published with the required frequency and contains news and information of
general interest to a segment of the population. 5/30/86.

(Note subsequent statutory changes)

385.1642 Fresno Pennysaver. This publication qualifies as an exempt
periodical because it is published with the required frequency, contains TV
listings and articles of local community and sports events, and the advertising
portion does not exceed 90% of the printed area in more than one-half of the
issues in a 12-month period. 1/18/84.

(Note subsequent statutory change.)

385.1645 From The Desk Of. From the Desk Of ... are letters that do not
contain articles but generally publicize the ministry of a Pastor. These letters do
not qualify as periodicals. The sale of this publication is not exempt from tax.
Neither are the letters printed for the principal purpose of advertising or
promoting goods or services. The letters do not qualify as ‘“printed sales
messages”’. 11/19/92.
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385.1657 Harvest Fields. Harvest Fields is in a newsletter format, issued in
numbered volumes. It contains various articles and is issued at least every three
months. It qualifies as a periodical. 11/19/92.

385.1670 Home and Land of Carmel/Monterey. This publication is issued free
of charge and the one copy submitted for review had 40 printed pages. Four pages
consist of news and information of general interest to readers, specifically a two
page article on the Monterey Bay Aquarium, a one page editorial, and a one page
public service announcement on behalf of a missing children’s organization. The
cover photograph constitutes part of the nonadvertising printed area of the
publication.

Altogether the advertising portion of this issue constitutes 35 pages of 40 total
pages, or less than 90% of the total printed area. Assuming other monthly issues
of the publication likewise contain news and information of general interest, and
contain no more than 90% advertising in more than half the issues of any twelve
month period, the publication qualifies as a tax exempt periodical. 6/24/85.

(Note subsequent statutory changes re periodicals)

385.1695 Imsights. Insights is published bi-annually by a high school. As the
intervals between issues exceed three months, this publication would not be
eligible for the periodical tax exemption. 11/7/90.

385.1710 Julia Morgan Presents. Julia Morgan Presents is a publication issued
every three months and is given out free to everyone who comes to a performance
at the theater as well as distributed free at various local functions. This
publication contains information of general interest to the public, and each issue
bears relationships to prior and subsequent issues with articles of familiar nature
in each issue.

This publication qualifies as a “‘periodical”. Provided that this publication is,
in fact, issued at average intervals not exceeding three months and distributed
without charge, sales by the printer to the publisher are exempt from tax pursuant
to Section 6362.7. 7/1/92.

385.1730 “Line Drives.” Among other requirements, Regulation 1590 limits
the periodical exemption to ““ . . . those publications which appear at stated
intervals, each issue of which . . . ” Although the format and content of the
publication ‘“‘Line Drives” meet some of the requirements of exemption, it is not
published ““at stated intervals,” and is therefore not exempt. 1/23/84.

385.1760 “Lumber Industry of Pacific Coast,” designated as a supplement to
“Monthly Review” is exempt if regularly issued within prescribed intervals.
6/25/51.

385.1770 Major League Baseball. The magazine issued by a professional major
league baseball team does not qualify as an exempt periodical because it gives no
indication just what issue, within a series of issues, the purchaser is buying and
is therefore not issued at stated intervals as required by statute. In addition, the
content of each issue in each year’s series of issues is substantially similar to all
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other issues in the series, to the extent that many of the same articles are repeated
in each issue. Thus, this publication is not a qualifying periodical since each issue
of a qualifying periodical must contain news or information of general interest,
meaning each issue must contain a significant amount of space devoted to new
articles. 11/21/84.

385.1780 Medical Publications. “Medical Staff Bulletin,”” published every two
months containing news and information of interest to hospital staffs; “CMA
News,”” a monthly publication distributed to members of the California Medical
Association containing news of association activities and current medical
practices; and “What Goes On,” published nine times during the year and
devoted primarily to listings of medical post graduate courses, meetings and
continuing education opportunities, are all exempt periodicals. 12/7/66.

385.1783 Miscellaneous Publications. Prior to July 15, 1991, all newspapers
and periodicals were exempt from sales and use tax. The following publications
would be exempt during that period.

California Business Law Practitioner

Real Property Law Reporter

Estate Planning/California Probate Reporter
Civil Litigation Reporter

California Business Law Reporter

Land Use Forum. 1/29/92.

For the period July 15 through October 31, 1991, there was no exemption for
these publications and the publisher is considered to be the consumer of the
periodicals. Since October 31, 1991, from the samples that were submitted, all of
the following publications qualify as tax exempt periodicals when sold by
subscription.

385.1785 National Geographic Magazine. Tax does not apply to the sale or use
of the National Geographic magazine since it is distributed by an organization
that qualifies for tax exemption status under section 501(c)(3) of the Internal
Revenue Code and is distributed to members in consideration of their
membership fees. (Section 6362.8).

The following is a chronology of the application of the tax to National
Geographic:

(1) Prior to July 15, 1991, both the cost and selling price of National
Geographic were exempt from tax.

(2) From July 15, 1991 to October 31, 1991, any sales of National
Geographic were subject to tax unless the sale resulted from a subscription that
was entered into and paid prior to July 15, 1991.

(3) Beginning November 1, 1991, National Geographic again qualifies for
exemption status for the reasons stated above.

Additionally, sales resulting from subscriptions entered into during the time
frame from July 15, 1991 through October 31, 1991, are taxable only for that
portion of the subscription fee applicable to publications delivered from July 15,
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1991 through October 31, 1991. The remaining subscription fees applicable to
deliveries beyond that date October 31 are exempt from tax.

(Note: the sale or use of this periodical sold by subscription and delivered by
mail or common carrier is also exempt from sales or use tax effective November
1, 1992 under section 6363.7) 3/10/92.

385.1788 Net Age and 3 Tech. Both of these publications meet the definition of
a periodical under section 6362.7(c) and are sent free to their subscribers.
Therefore, the periodical exemption applies provided the advertisement portion
for each publication does not exceed 90 percent in more than one-half of the
issues within a 12 month period. 12/29/93.

385.1796 Nursing and Allied Health (CINAHL) 1992 Subject Heading
List. Nursing and Allied Health (CINAHL) 1992 Subject Heading List is
issued annually and contains information of general interest to persons interested
in health care. Since this publication is an annual, it does not qualify for the
periodical exemption and tax applies to the sales of this publication. 11/19/92.

385.1797 Nursing and Allied Health (CINAHL) 1992 Database Search
Guide. Nursing and Allied Health (CINAHL) 1992 Database Search Guide
appears to be a procedure manual and appears to be a book complete in itself. Tax
applies to the sales of this publication. 11/19/92.

385.1800 “Oceanic Index,” a publication produced every two months,
cumulative at the end of each year, which includes up-to-date references to
currently published literature that is marine oriented, constitutes an exempt
periodical. 2/17/67.

385.1820 “Oceanic Abstracts, State of the Art-Instrumentation,” a bound
publication of abstracts produced at irregular intervals, is not an exempt
publication. 2/17/67.

385.1825 “Official Airline Guide.” The Official Airline Guide consists almost
entirely of data concerning scheduled airline flights, arranged by city of
destination. For each flight listed, it includes such information as city of
departure, the times of departure and arrival, the air carrier providing the flight,
the frequency of the flights, and references to connecting flights. The Official
Airline Guide qualifies as a periodical as defined under Regulation 1590(a)(2)
since it is published with the requisite frequency (four times monthly) and is
intended to be used by the travel industry as a comprehensive reference source for
all or almost all scheduled airline flights to and from the cities covered by the
publication. Its comprehensiveness indicates that its purpose is not to advertise or
promote the flights of one or more of the airlines listed in the guide. 1/16/86.

385.1830 Open Windows. Open Windows is published quarterly and purchased
by churches for distribution to members of the congregations for personal
devotional reading. Provided that each issue of this publication contains a
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significant amount of new material, the publication qualifies as a periodical and
if sold by subscription and delivered by mail or common carrier, the sales are
exempt from tax. 6/2/93.

385.1835  ““Out of the Blue.” ““Out of the Blue” is a quarterly video magazine
produced by a studio. Each issue contains a similar format which includes aircraft
and product reviews, a famous aviation columnist, airport profiles, and about five
minutes of advertising. The entire video is approximately 80 to 85 minutes in
length. The video magazine is sent out every three months to paid subscribers.
The only difference between Out of the Blue and a regular magazine is that Out
of the Blue is on video, not paper, and it is issued quarterly not monthly.

Video magazines fall outside the periodical exemption and are, therefore,
taxable. The Legislature has elected to treat videos as a separate and distinct form
of tangible personal property. Although in many respects it may appear as though
the production satisfies the requirements of an exempt periodical, it is still a video
and it is its characterization as a video which is determinative. For these reasons,
a video magazine cannot be considered an exempt periodical regardless of
whether or not in all the other respects it appears to meet the requirements of the
exemption. 5/31/91.

385.1839 Pacific Coast. “Pacific Coast” is stated to be issued monthly. It
contains articles of general interest and much less than 90% of its printed area is
advertising. Under these conditions it qualifies for exemption, provided it is
distributed without charge or sold by subscription and delivered by mail or
common carrier. 11/28/90.

385.1843 Paperback Sourcebooks Series. “‘Paperback Sourcebooks” series are
issued quarterly with each issue devoted to a single topic, but with each topic
related to a broader subject which is the theme of the series to which each issue
belongs. There is a definite connection between the different issues of the series
in the nature of the articles appearing in them. Subscriptions and single copy sales
are exempt as periodicals. 6/6/84.

(Note subsequent statutory changes re: periodicals)

385.1845 Pathways Music News. Pathways Music News is published monthly.
It consists of book reviews, listing of concerts and events, and articles, all of
which concentrate their emphasis on a spiritual music theme. There was no
advertising in a sample copy. The publication is distributed on a subscription
basis.

Assuming the sample copy is a representative sample, this publication
qualifies as an exempt periodical. It is published with the requisite frequency
(monthly); it contains news or information of general interest to some particular
organization or group of persons; and clearly the news and information portion of
the publication exceeds 10 percent. 4/29/88.

385.1848 Proclaim. Proclaim is published quarterly, and is a pastor’s journal for
biblical preaching and contains a number of articles of interest to pastors. This
publication qualifies as a periodical and if sold by subscription and delivered by
mail or common carrier, the sales are exempt from tax. 6/2/93.
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385.1850 Professional Responsibility Update. The publication ‘““Professional
Responsibility Update” qualifies as an exempt periodical as it is issued quarterly.
The annual revision of the manual is not an exempt periodical as it is only issued
once each year. 3/7/78.

385.1860 Psychological Journals. Monthly and bi-monthly journals and
employment bulletins published by the American Psychological Association are
exempt periodicals. The association’s annual directory is not an exempt
periodical. 11/14/67.

385.1868 Real Estate Insider. Real Estate Insider is a monthly publication
comprised of articles concerning the housing market and other topics related to
real estate. Each issue has a connection with other issues in the nature of the
articles, and each issue bears a relationship to prior or subsequent issues with
respect to continuity of literary character.

Real estate professionals distribute the publication without charge. The sale
and use of Real Estate Insider are exempt from sales and use tax under section
6362.7.

385.1872 Research Institute Estate Planners Alert. The monthly publication
of “Research Institute Estate Planners Alert”” will qualify for an exemption from
California sales and use taxes as a periodical issued on a regular basis. 8/4/76.

385.1877 Recreator. Recreator is published monthly by a nonprofit organization
and contains articles of general interest regarding employee recreational
activities. The publication is in newsletter form and is printed on one 11” x 17”
sheet folded in half to form four 84" x 11” pages.

The publication qualifies as a periodical and is distributed to the members as
part of a membership fee. It also appears that the nonprofit organization
publication does not qualify for tax-exempt status under Section 501(c)(3) of the
Internal Revenue Code. If the issues are distributed to the members in
consideration, in whole or in part, of the membership fee and the amount paid for
the cost of printing is less than 10% of the membership fee for the period the
Recreator is published, tax would not apply to the distribution of the newsletter
for that year. 5/28/92.

385.1878 Residential Real Estate and Insurance Newsletter. This publication
is issued at stated intervals four times annually and it contains articles on
residential real estate and insurance topics. Thus, it qualifies as an exempt
periodical. 3/7/84.

(Note subsequent statutory changes)

385.1879 San Diego Live. San Diego Live is issued once a month and contains
information of general interest to the theater going public in the San Diego area.
The three sample issues received have a continuity of subject matter as monthly
theater guides. Advertising does not exceed 90% of the printed area in the three
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issues provided. Assuming the other issues follow the same format with respect
to percentage of advertising, sales of this publication are tax exempt. 7/18/89.

(Note subsequent statutory change)

385.1880 School Catalogs. The catalogs for the California State University
System (CSU) are printed by the state printing office and sold to the individual
campuses of CSU. The campuses sell the catalogs to the bookstores which are
operated by private entities located on areas leased to them by the schools.

The exemption for sales of school catalogs, including CSU’s, is limited to sales
by the school to students of the school. Sales by private operators of on-campus
bookstores do not qualify for the exemption, and are therefore taxable. 4/24/85.

385.1882 Science Citation Index and Science Citation Index, 1945 to 1954—
Ten Year Cumulation. A university purchased the Science Citation Index,
1945 to 1954—Ten Year Cumulation from an out-of-state vendor for its library of
physics. The set, consisting of ten volumes, was purchased separately from

bi-monthly editions of Science Citation Index. The transactions occurred prior to
July 15, 1991.

Although the bi-monthly publication Science Citation Index is merely a
reference index, it appears at stated intervals and each issue contains information
of general interest to some particular organization or group of persons. Each issue
appears to bear a relationship to prior or subsequent issues with respect to
continuity of literary character or similarity of subject matter. There is also a
connection between the different issues in the nature of the material appearing in
them. The Science Citation Index qualifies as a periodical.

Because the ten year cumulative index is not issued as one of a series of
periodicals, the ten year cumulative index does not qualify as a periodical.
5/28/92.

385.1885 Searching CINAHL Effectively—1992 Teaching Guide. Searching
CINAHL Effectively—1992 Teaching Guide appears to be a procedure manual
and also appears to be a book complete in itself. Tax applies to the sales of this
publication. 11/19/92.

385.1888 Self Realization. Self Realization is a magazine, published quarterly
by a religious organization and contains information of interest to the
organization’s membership. The publication has a similarity of subject matter
between the different issues. The organization does not accept any commercial
advertising for its publication, but does advertise its own products for sale.

This publication qualifies as a “periodical” and is exempt from the sales tax
pursuant to Section 6362.8. Advertising an organization’s own products does not
constitute an acceptance by the organization of commercial advertising. 11/5/82.

385.1900 “Service Notes,” printed instructions for servicemen issued from time
to time as changes in models dictate and not necessarily at regular intervals, not
a regularly issued exempt periodical. 7/27/51.
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385.1920 “Shippers’ Cyclopedia.” “The Shippers’ Cyclopedia” which is
rented to subscribers and is kept current by the issuance from time to time of
loose leaf replacement sheets is not an exempt publication because the loose leaf
replacement sheets are not “regularly” issued. Irrespective of the fact that
replacement sheets had been issued at least every three months, there was no
pre-arranged timetable for the replacement sheets which were issued only upon
the occurrence of a freight rate change. 7/20/67.

385.1960 Souvenir Program. The “Official 200th Anniversary Souvenir and
Program Guide,” an official guide of the anniversary celebration of San Diego,
does not qualify as a periodical because it is essentially a single publication
although it is later reissued with an updated calendar-of-events. This does not
alter the character of the guide from a souvenir program to a periodical. 12/20/68.

385.1970 Spartan Times. ‘“‘Spartan Times™ is a high school newsletter printed
monthly for Gonzales High School and contains news and information of interest
to the student body. It qualifies for exemption under Regulation 1590, provided
it is distributed without charge. 11/28/90.

385.1980 “Surprise Package.” “Surprise Package” consists of an envelope
containing a fold-out ‘““showcase’ on which is printed congratulations to parents
of newborn infants and reproductions of water-color paintings of babies. Within
the folded showcase is a congratulatory phonograph record containing baby
lullabies and a folded inner sheet containing zodiacal information relative to the
current month, editorial matter pertaining to babies and free merchandise
coupons issued by manufacturers of baby products. Each months’ Surprise
Package will be distributed to couples which have had babies during the current
month. It will normally be distributed to a couple once during the year. It is in the
nature of a greeting card rather than a periodical, and does not qualify as a
periodical under Section 6362. 8/12/65.

385.1992 The Brea Line—Printed Sales Message. The Brea Line is the official
city newsletter of the city of Brea. It mostly consists of articles of general interest
and articles and announcements of free services provided by the city. It is issued
at average intervals not exceeding three months. The publication is delivered by
the printer to the U.S. Post Office for distribution within the city of Brea. The
publication is free to the recipients.

The publication qualifies as a periodical rather than a printed sales message.
The sale of the Brea Line from the printer to the city is exempt from tax on and
after October 1, 1991. 12/2/91.

385.2000 “The Simian.” “The Simian,” a monthly publication mailed to
members of the Simian Society of America is exempt from sales tax because
“The Simian” is regularly issued and is a periodical which contained news and
items of interest regarding simians. 5/8/70.

385.2010 The View. “The View” is issued within the required frequency
parameters, contains news and articles of interest to the students at California
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State University, Hayward, has consistency in style and format, and similarity of
character and subject matter. Its sale or use will be exempt from tax if given away
free or sold by subscription. 12/22/94.

385.2015 Thru The Cork Screw. The publication is printed three to four times
a year and is delivered directly to a mailing house. The publication is sent free of
charge to its recipients by the mailing house. The publication’s content is
primarily articles of a general nature which are of interest to the public or a
segment of the public. Since the publication is published three or four times a
year, it does not appear to be published at stated intervals and does not qualify as
a periodical. It also does not qualify as a printed sales message since the majority
of the space in the publication is devoted to articles and, thus, its primary purpose
is not the promotion of sales of goods or services. 6/25/96.

385.2030 TV Facts. “TV Facts” a weekly publication providing television
programming information, is exempt from sales tax under Regulation 1590 as a
publication containing information of general interest to the public. 8/16/76.

385.2070 ““Weekly Focus.” Weekly Focus is a one page customized newsletter,
issued weekly, sold by subscription only and delivered to subscribers by mail.
The customizing is done by the inclusion of the subscriber’s name, logo, address
and phone number in the upper left corner margin of the sheet and in the bottom
four inches of the sheet which prominently displays the name of the person to
contact and a statement promoting the subscriber’s business. The remainder of
the sheet (5%") contains information of interest to the mortgage banking
industry. It is designed so that the subscriber may make copies for such
distribution as may be desired. Inasmuch as each issue’s information section is
the same for all subscribers, the sales are by subscription only and delivery is by
U.S. Mail, and each issue is similar in style and format, with continuity of subject
matter and literary style, “Weekly Focus™ is a periodical not subject to sales or
use tax, even though copies of it may be used for business promotion. 8/24/94.

385.2080 ““Western News.” The publication, “Western News,” primarily an
antique shoppers’ guide, but containing information of general interest to special
groups of readers, qualifies as an exempt periodical under Section 6362 and is,
therefore, not subject to tax. 4/14/69.

385.2100 Miscellaneous. The following publications, as constituted at date of
correspondence, have been held exempt, assuming publication with required
frequency:

Ascot Lodge Bulletin; Diplodocus; Printing Industries Association Bulletin;
Clinical Osteopathy; Olive View-Point; Market Basket News; Trends; Packard-
Bell; Skid Marks; Immanuel Messenger; Monthly Review; “12-L” News;
Photofact Folder Sets; Photofact Index; Temple Topics; Scottish Rite Bulletin;
The Civic Voice; Cantwell Columbia, Healing Hope; The Brief; The Hospital
News; This Week in Review; World News of the Week; Popular Home; “AIA
Chapter of Southern California”; ‘“Rotary Breeze” (mimeographed); “Laguna
Beach Country Club News Bulletin” (mimeographed); “The Voice of the
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Grower”’; The Bally-Hoo; Los Angeles School Journal; So. California Grocers
Journal; Relief Valve; Savings and Loan Journal; Los Angeles County Employee;
Fibreboard Review; “The Hour Glass”; “The First Presbyterian Church
Periodical;” “Tropical Aquarist;” “Long Beach Municipal Employee;”
“Fairways,” “Golden State News,” ‘““Seaboard Mason and Eastern Star”;
“Monthly Calendar”; ‘“Kiwanian of Angeles Mesa;” “The Exchange
Hollywoodian™; “California Certified Public Accountant.” 6/21/51.

385.2101 Miscellaneous. The following publications are considered to be either
a newspaper or a periodical, as defined in Regulation 1590:

Alumni Newsletter, 3/25/68

American Church News, 5/3/76

California Cares, 6/2/67

Center, 11/19/73

Clear News, 8/21/73

Commodity Computerized Indicator Consensus, 3/21/68
Composite Market Survey, 10/30/73
Cooperator, 9/15/76

Daily Word, The Unity, and Wisdom, 8/10/67
Discover Santa Clara Valley, 3/18/76

E.B. Crocker Art Gallery Calendar, 1/23/79
Edgewood News, 11/15/65

ETC, 6/23/76

Ford Times, 5/3/66

Guest Check In, 9/11/74

Handy Hints, 10/5/77

Healthnews, 1/28/74

Incentive Shopper, 10/25/66

Industrial Relations Law Journal, 6/28/76
Investment Advisers, 8/7/67

Job Line, 12/9/77

Linage Booster, 9/25/73

Live, 11/9/73

Lions Tale, 1/5/66

Monday Funnies, 8/11/77

News Notes and Resource Guide published by the San Mateo Educational
Resources Center, 11/19/73

Nicotine Soup, 8/31/76

Pacific Coast Archaeological Society, Inc., 11/4/65
Picture Magazine, 2/22/78

Realty Sales Service, 9/22/76
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San Francisco Time Card and Ready Reference, 3/21/51
Score Reports, 10/30/73
Selling News, 9/25/73
SNAP, 11/7/66
25er Speaks, 8/2/67
SREA Market Data Center publications, 1/8/74
The Baptist Layman, 11/9/73
Turtle Soup, 3/21/78
TV Host, 9/26/72
Unity Insight, 3/25/66
385.2110 Miscellaneous. The following publications are not considered to be
either a newspaper or a periodical, as defined in Regulation 1590:
Adult Bible Quarterly, 11/9/73
Advanced Bible Studies, 11/9/73
Baptist Teacher, 11/9/73
Bechtel Telephone Directory, 3/26/76
Bible in Life Pix, 11/9/73
“California Homes”’, 7/27/51
CCAC, 4/9/74
Celebrating the Eucharist, 12/7/76
El Monte ‘“Checkerboard”, 2/2/51
FIDO, published by San Mateo Educational Resources Center, 11/19/73
Golden Gate College Bulletin, 6/12/74
Intermediate Sunday School Lessons, 11/9/73
Junior Sunday School Lessons, 11/9/73
“Kiwanis Club Bulletin™, 12/8/50
Loyola Marymount University Bulletin, 10/24/74
Nursery Bible Lesson, 11/9/73
Primary Bible Lessons, 11/9/73
Reader’s Digest Condensed Books, 8/18/82
Real Estate Review, 5/1/74
Recreational Brochures, 5/26/76
Selling Quickies, 9/25/73
Senior Bible Quarterly, 11/9/73
The Gold Counties Buy and Sell Press, 1/8/74
Touchdown Illustrated, 4/5/74
“Twilight Tidings™, 9/25/51
USC Bulletin Series, 3/21/74
Varian Instrument Applications, 9/12/73
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390.0000 NONPROFIT ORGANIZATIONS
See Flags and Prisoners of War Bracelets Transferred by Certain Nonprofit
Organizations; Charitable Organizations.

390.0005 Acting as Agents. A nonprofit organization may buy and sell for its
own account or it may act as an agent. The organization will be regarded as an
agent of the supplier if it is selling the products on behalf of the supplier rather
than on its own behalf. When the evidence shows that the organization solicited
orders, collected payments, and distributed tangible personal property on the
supplier’s behalf, the organization will be regarded as the agent of the supplier.
2/16/95.

390.0020 Applicability of Tax Generally. There are no statutory exemptions
from either the sales tax or the use tax merely because the user of the property
purchased is engaged in charitable activities, is a nonprofit organization, or
enjoys certain privileges under property tax statutes or income tax statutes. Hence
a charitable foundation which purchases property and takes delivery in
California, such property to be used upon a ship engaged in professional teaching
activities in foreign countries, is subject to the same rules regarding the
applicability of sales and use taxes as any other individual or organization.
8/24/64.

390.0040 Applicability of Tax Generally. Retail sales by a nonprofit foundation
made in California are subject to sales tax, even though the foundation is
headquartered or incorporated outside the state. There is no tax exemption for a
nonprofit organization. 2/20/63.

390.0050 Concession Stand Sales. The Associated Student Body of a high
school requested information regarding the application of tax to the following
items:

1. The Associated Student Body, as part of its fund raising projects to help
meet the budget for sports and other school activities, operate a snack bar
and sell items such as fountain soda, hostess cup cakes, candies and chips.

Since the snack bar appears to be open on a regular basis, whose sales are
not on an intermittent basis, the student group is not a statutory consumer
under Revenue and Taxation Code Section 6361. Instead, the student group
is the seller making retail sales of tangible personal property, and must pay
sales tax to the Board on its taxable sales.

2. Several student clubs operate concession stands at the schools basketball
games.

The regulation defines “irregular or intermittent” to include sales made at
refreshment stands or booths at scheduled events of organized youth sports
leagues.

3. A Pepsi Cola vendor places a vending machine on campus, collects and
counts the money from the machine, and gives the Associated Student Body
a rebate on each case sold.
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Assuming the vending machine operator pays tax on his sales, the rebate
represents a portion of the after tax profits. The Pepsi Cola vendor is the
retailer of the sodas. The Associated Student Body is not required to report
and pay tax on these sales. 3/31/92.

390.0055 Education Foundation. A non-profit education foundation, whose
primary purpose is raising funds for support of all schools within a school district,
isnot a PT.A. “equivalent organization” within the meaning of Regulation 1597
(e). The narrow purpose and objective (fund raising) are not sufficiently similar
to that of a PT.A. 2/11/93.

390.0060 Film Shown in California. A nonprofit educational organization is
not exempt from the use tax imposed on the purchase price of new film and tape
shipped to California television stations. The use tax is not a property tax and is
thus not subject to the exemption clause applicable to property taxes with respect
to nonprofit organizations in the California Constitution. 1/22/65.

390.0070 Football League for Boys. A boys football league does not qualify for
an exemption under Revenue and Taxation Code Section 6361 when it excludes
girls from participation in its tackle football program. The special status as a
““statutory consumer’’ is available only to such nonprofit organizations which do
not discriminate on the basis of race, sex, nationality, or religion. The fact that the
League’s policy of excluding girls may not violate equal protection and due
process standards of the United States or California Constitutions is irrelevent to
a proper interpretation of the statute. 1/4/77.

390.0080 Free Meals to Members. Sales of food products to a fraternal
organization for the preparation of free meals for its members are not taxable
because food products are exempt from tax. However, the food products
exemption does not include alcoholic and carbonated beverages, ice, and
napkins, which are subject to sales tax as being consumed by the donor, in this
instance, the fraternal organization. If the meals are prepared and served by a
caterer under a contract with the fraternal organization; the amount paid by the
fraternal organization for the free meals served to its members are subject to sales
tax. 3/3/70.

390.0081 Friends of SCICON. The “Friends of SCICON” qualifies as an
equivalent organization under Regulation 1597(e). It is a nonprofit organization
which includes parents, teachers, school authorities, and the general public, and
whose objectives include a coordinated promotion of academic programs for the

Clemmie Gill School of Outdoor Science and Conservation Education
(SCICON). 4/15/86.

390.0083 Fund Raising Organization Supplies and Premiums. A fund raising
organization sells goods through student groups and operates in a manner which
makes it the retailer of the goods sold through the student solicitors. In
connection with these fund raising activities it provides the following category of
goods:

(1) Catalogs, posters and other such items which it ships from its California
warehouse to its employees for distribution to school groups.
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(2) Samples of prizes and merchandise.

(3) Envelopes, mailing labels and flyers which are shipped from the California
warehouse directly to the school groups.

(4) Prizes which are awarded to students and sponsors .

All this property has been purchased ex-tax either under a resale certificate or
from out of state.

The fund raising organization is responsible for the tax on these items as
follows:

(a) Itis the consumer of catalogs, posters and other such items provided to the
school groups for the solicitation of sales. While the total amount it
receives for its sales includes the reimbursement of the cost of these items,
there is no specific consideration paid for these goods. The school groups
pay only for merchandise sold. If no items are sold or the event is canceled,
the school groups pay nothing.

Since the fund raising organization is the consumer of these items, it may
not purchase them under a resale certificate. The fund raising organization
is liable for sales tax on the sale of the items to it if at the time of purchase
it issued the resale certificates and it knew it would not resell the items.
Otherwise, it owes use tax on its purchase price of any such consumed
items mistakenly purchased under resale certificates. In addition, it must
immediately cease purchasing the property it will consume under resale
certificates.

In addition they are responsible for use tax on the items purchased out of
state and shipped to in state employees for redelivery to in state schools.
Items purchased out of state and sent to employees out of state or delivered
to school groups out of state are not subject to tax under the provisions of
section 6009.1. This is because the gift of the merchandise to the school
groups is considered to take place outside the state.

(b) The fund raising organization is the consumer of the samples. While the
samples were used for demonstration and display, they are not held for sale
in the regular course of business. The evidence is that upon obsolescence
the samples are destroyed or given away. They were purchased in small
lots for the limited purpose of being used as samples.

(c) The fund raising organization is liable for tax on the flyers, mailing labels
and envelopes in the same manner as the catalogs, etc., except that the
section 6009.1 exclusion is not available. The property was sent directly to
the student groups. The gift took place in California when the property was
deposited in the mail. Accordingly, there was a ““use” in California and the
property is subject to tax, not withstanding any subsequent out-of-state
shipment.

(d) The fund raising organization is the retailer of the prizes, since the award
of such prizes was dependent upon the volume of sales made by the
participants or the achievement of other goals. Prizes shipped out of state
are exempt as sales in interstate commerce. The in state deliveries of prizes
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are subject to tax measured by the stated value of the prize. If there is no
stated value, the organization’s cost will be presumed to be the selling
price. 4/26/90. (Am. M99-1).

390.0084 Fund Raising Program—PTA. A taxpayer is in the business of
providing Parent Teacher Associations (PTA) with merchandise that the PTA sells
as a part of its fund raising activities. Under the taxpayer’s agreement with the
PTA, the PTA is purchasing the property for resale and selling on its own account.
The taxpayer provides the PTA with brochures and materials, an optional
incentive program that awards prizes to the students that participate, and the
products to be sold.

In the past, the taxpayer used generic brochures which list the products for
sales. The taxpayer’s name was not listed on either the brochures or sales
materials used by the PTA. The taxpayer recently developed a specific marketing
plan that will capitalize on a unique trade name and logo that the taxpayer has
registered for use. This will enable the taxpayer to establish a better name
identification with PTA customers. While the forms provide for the PTA to be
prominently listed on the order form used by its student members, the taxpayer
will be including its trade name and logo on the sales brochures and its logo on
the sales order form that will be used by the PTA’s members.

Under Regulation 1597(f), PTA and equivalent organizations are classified as
consumers. If the taxpayer makes sales to the PTA, which, in turn, sells on its own
account, the taxpayer’s sales tax liability is measured by its gross receipts from
sales to the PTA. On the other hand, if the PTA acts as an agent making sales on
behalf of the taxpayer, the sales tax liability of the taxpayer is measured by the
gross receipts of the sales to the ultimate purchasers. The mere presence of the
taxpayer’s trade names and logo on the sales brochures and the logo on the sales
forms would not alone cause the PTA to be regarded as the agent of the taxpayer
rather than buying and selling on its own account, provided the sales brochures
and sales forms clearly show the PTA solicits the orders from the customers and
collects the sales price from the customer in its own name, and the contract
provides that the PTA is purchasing on its own account. 11/6/96.

390.0085 Gift of Ribbons. A nonprofit organization engaged in research to find
a cure for AIDS receives red ribbons (bows) donated by a supporter. The
supporter pays the sales tax on the materials and assembles the ribbons. The
organization gives the ribbons to contributors but will also give the ribbons away
to anyone, without receiving a contribution. Since the organization does not
purchase the ribbons, there is no basis for a use tax liability. In addition, since the
giving of the ribbons is not dependent on the receiving of a donation, they are not
considered sales and there is no sales tax liability. 2/8/93.

390.0086 Gift Wrap Material and Gifts Sold by PTAs. A taxpayer sells gift
wrap, gift wrapping accessories and gift items to nonprofit, qualified Parent-
Teacher Associations (PTAs). The taxpayer provides the PTA with a brochure of
its products (with order form attached) that identifies the product by trade name
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only. The brochure is pre-priced as requested by the PTA. The PTA solicits orders
in its own name. The taxpayer’s name only appears as a trade name on the
brochure.

The brochure has a text on the back cover that reads: “Thank you for
supporting our fundraising sale,” followed by a blank space in which the
“school/organization name” is supposed to be entered. The next sentence reads:
“Please call your school or organization if you have any questions.”” On the order
form contained in the catalog, the purchaser is advised at the top and again at the
bottom of the page to ““make checks payable to your school or organization.”

The contract between the taxpayer and the school/organization provides that
the school/organization’s payment for the merchandise must be made by a check
issued by the school/organization (no personal checks). The contract also
provides that the school/organization is purchasing the property on its own
account for resale to its customers, and is not acting as the taxpayer’s agent or
representative when making sales to its customers.

Based on the facts presented, the non-profit parent-teacher associations would
be considered as buying and selling for their own account since they meet all of
the four factors required in Regulation 1597(h). The PTA will be required to
obtain a permit and will be considered the retailer unless the taxpayer (supplier)
has been classified by the Board as a retailer under section 6015, or the PTA is
regarded as a ““statutory consumer’’ under subsection (d), (e), or (f) of Regulation
1597. If the PTA is buying and selling for its own account and qualifies as a
statutory consumer, the taxpayer (supplier) would be the retailer and it would
owe sales tax, or must collect use tax, on the retail selling price of the property
to the PTA. 4/25/96.

390.0090 Meals Served to Low-Income Elderly. A nonprofit organization
which provides low-income housing for the elderly, and which sells meals and
food products in its dining room and cafeteria, is not exempt from the sales tax
on the sale of meals under Section 6374 if it fails to show that it receives funds
from this state or the United States specifically for the sale of meals to
low-income elderly persons at or below cost. FHA insurance of loans for
construction of housing and other facilities does not satisfy the funding
requirements of Section 6374. Furthermore, meals sold to employees or the
general public not meeting the definition of “low-income elderly persons’ are
subject to the sales tax. 3/14/73.

390.0092 Merchandise Given Without Donation. A nonprofit educational
foundation solicits funds to aid schools. The foundation will participate in a
school fall festival. The main purpose of having a booth at the festival is to
advertise the existence of the foundation and to solicit donations. The foundation
is planning on giving out pencils on a random basis. The foundation paid sales tax
reimbursement to its vendor at the time it purchased the pencils.

The foundation is the consumer of the pencils it purchased since the pencils are
given away without charge. No further tax is due when the foundation gives away
tax-paid pencils. 1/18/96.
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390.0095 Museums Open to Students. A museum’s practice of admitting
secondary school students free of charge one morning a week as part of a planned
school program will be considered to qualify under Section 6365(d)(3) as “‘a
museum which is open to a segment of the student or adult population without
charge.” The “segment” in this case would be all secondary school age children
in the Pasadena School District. The museum allowing free admission to children
under 12 when they are accompanied by an adult would not, by itself, qualify as
being open to a segment of the student population without charge. The free
admission for children under 12 being conditioned on a paid admission results in
it not being truly a free admission as Section 6365(d)(3) requires. 4/4/79

390.0095.900 Nonprofit Organization—Parent Co-operative. The parent co-
operative organization of a nursery school cannot be considered a PTA equivalent
organization because the members are required to fulfill hourly requirements for
day care and education, thus being involved in the actual operation of the school
rather than functioning as an entity separate and apart from the daily operations
of the school. 6/26/86.

390.0096 Nonprofit Organizations—Leases. A nonprofit organization rents
beds and medical equipment such as wheelchairs, walkers, crutches, etc., to
people with HIV and AIDS. The equipment has been acquired by donation from
anumber of sources. Since the property was not purchased with sales tax paid and
since the donor’s donation is exempted from use tax by Revenue and Taxation
Code section 6403, the use tax is due on the rental receipts from the leases or
rentals of these beds and equipment. This tax application is correct unless the
equipment qualifies as an exempt medicine pursuant to Regulation 1591(k).
Contrary to common belief, there is no general exemption from the sales and use
tax on sales made by nonprofit organizations. 4/22/93.

390.0097 Non-profit Organization Sales. A printer produces fund-raising
literature which the not-for-profit customer will mail independently. There is no
exemption from sales tax merely on the basis that the purchaser is a non-profit
organization.

Tax applies to the transfer of plates made from typography. Tax would also
apply to the entire charge including any portion of the charge attributable to type
composition performed by the retailer of the printing plate, whether the charge is
separately stated or not. 11/2/92.

390.0097.790 Sales by High School Youth Organizations. High School Youth
Organizations are the consumers and not the retailers of multiple cultural
calendars and address books which they sell, provided they meet the following
four conditions:

(1) The sales must be by the student youth group and not by the school itself.

(2) The property sold must be made or produced by members of the student
youth group.

(3) The youth group’s sales must be made on an irregular or intermittent
basis.
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(4) The youth group’s profits from the sales must be used exclusively in
furtherance of the purpose of that student youth group.

If all conditions are met, the student youth group is the consumer of items
purchased to produce the calendars and address books. 10/4/93.

390.0097.900 San Francisco Educational Fund. The San Francisco
Educational Fund, which is a nonprofit organization under Internal Revenue
Code section 501(c)(3), qualifies as a PTA equivalent organization under
Revenue and Taxation Code section 6370. Based on information submitted, the
Fund meets the minimum requirements of the objectives and services offered in
the California PTA Bylaws. Accordingly, the Fund is the consumer of, not a
retailer of, tangible personal property which it sells in connection with its
fund-raising activities. 4/25/89.

390.0098 School Fund Raising Auctions. A high school has an annual auction
put on by the parents of the students. The proceeds of the auction benefit all
students, in accordance with the policies of the high school board. All items sold
at the auction have been donated to the school.

If the parents’ organization is equivalent to a parent-teachers association, as
described in Regulation 1597(g), it qualifies as a consumer and not a retailer of
the tangible personal property sold. The fact that the property sold is donated to
the school does not affect the exemption. 4/8/92.

390.0100 State PTA Councils and Districts. Those PTA councils and PTA
districts which have been specifically authorized to operate within one or more
schools by the governing authority of the school(s) are consumers of materials
they sell, provided the profits are used exclusively in furtherance of the purposes
of the organization. 4/27/79.

390.0130 Student Body Organizations. A student body organization qualified
under section 6361(b)(2)(B)(i), which sells T-shirts, school bags, school pens and
pencils, etc., may be considered to have “produced” the items by members of the
organization if the items have the school name or logo or other insignia on them.
The organization would be the consumer of such items rather than the retailer,
provided they were sold on an irregular or intermittent basis. If the items do not
have the school or organization imprint or if they are sold on a continuous or
regular basis, e.g., from the book store or other permanent facility on the school
premises, the requirements of the section are not met, and the organization is the
seller of the property with the same reporting and payment responsibilities as all
other retailers. 3/17/89.

390.0400 Wine Tasting Parties. A charity organization hosts a wine-tasting
party, making a charge for admission. The entire charge is taxable unless it can be
demonstrated that the cost of the wine consumed by the attendee is insignificant
in relation to the charge for admission or a separate charge is made for the wine.
11/17/75.
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390.0500 Youth Summer Camp. Tax applies to sales of meals at summer
camps, whether operated by municipal or private corporations or other parties.
There are no statutory exemptions from the sales or use tax merely because the
user of the property purchased is a nonprofit organization. If the camp qualified
as an educational institution under Regulation 1506 (f) an exemption would be
available. If the camp was a qualified youth organization under Regulation 1597
(d) an exemption may be available.

Sales of souvenirs with or without camp logos are taxable because they are
sold at a camp store which has regular hours and is therefore not classified as
“intermittent or irregular” as required by Regulation 1597 (d) (1) (C).

Sales of firewood made of dead trees are taxable, as the firewood is not made
by members of a qualified non-profit youth organization, as defined in
Regulation 1597 (d). 12/9/92.

390.0600 Sales Made Once a Week. An organization operating a concession
stand at a weekly bingo establishment does not make sales on an “‘irregular or
intermittent” basis. As explained in Revenue and Taxation Code Section 6361,
“irregular or intermittent’ excludes activities conducted on a regularly scheduled
basis. Therefore, the organization is not a consumer, but is the retailer of the
products sold. 12/11/91.

390.0605 “Save the Books” Organization. The “Save the Books’” organization
was organized to raise funds for replacement of books, periodicals, documents
and specialized collections which were destroyed in the fire in the Central Los
Angeles Library of April 29, 1987. The organization is regarded as equivalent to
“Friends of the Library” for purposes of Revenue and Taxation Code section
6370 and is a consumer of tangible personal property which it sells to raise funds
to use exclusively to further the organizations purposes. 12/21/87.

390.0610 Nonprofit Organization May Not Charge Sales Tax
Reimbursement. Certain qualified nonprofit organizations are regarded as
consumers of property which they sell in their fund-raising activities.
Accordingly, they cannot charge tax or tax reimbursement to their customers. If
they charge tax or tax reimbursement, it constitutes excess tax reimbursement and
must be returned to the customer or paid to the Board. 4/6/95.

390.0915 Nonprofit Organizations. A private religious school’s parent auction
committee is authorized by the school’s board to host an annual auction for the
benefit of the school. The proceeds from the auction are given to the school for
its general operation. Membership on the committee is voluntary. In determining
whether the committee qualifies as an ‘“‘equivalent organization” pursuant to
section 6370, it is assumed that the committee functions exclusively in
connection with the annual auction and that it does not have bylaws or statements
of purpose. An equivalent organization must perform the same type of services
for public or private schools that are performed by the PTA of the school. The
California PTA’s bylaws list the objectives of the PTA. A partial list follows:
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(1) To promote the welfare of children and youth in the home, school, church
and community.

(2) To raise the standards of home life.
(3) To secure adequate laws for the care and protection of children and youth.

An organization oriented toward a once a year event would not seem to have
the breadth and depth of purpose inherent in an organization that would be the
equivalent of the PTA. 12/4/84.

390.0920 Nonprofit Youth Organization. Although a youth organization has
tax exempt status for federal and state income tax purposes, California law does
not provide a general, blanket exemption from tax for sales and use tax purposes.
This means that a retail sale of tangible personal property to or by such
organization will be subject to tax measured by the full selling price unless
specifically exempt or excluded by statute. 5/24/95.

390.0935 PTA as Agent. When a parent teacher association (PTA) acts as an
agent for a book seller at a book fair, the sales made at the book fair are retail sales
subject to tax and the book seller is the retailer. The special provisions of section
6370 which make the PTA a consumer of certain property which it sells are not
applicable where the PTA acts as the agent of the seller. 8/27/85.

390.0940 PTA Equivalent Organization. Specialized groups such as athletic
booster clubs, band mothers, drama societies, etc., are not considered PTA
equivalent organizations because they are not concerned with and their efforts are
not directed to benefit all of the students, but rather the limited few related to the
group’s interest. Similarly, fund raising activities by students or student
organizations do not qualify them for treatment as consumers since an
organization not including parents could not be PTA equivalent. 8/10/78.
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395.0000 OCCASIONAL SALES—SALE OF A BUSINESS—BUSINESS
REORGANIZATION—Regulation 1595
Vehicles, vessels and aircraft, special provisions pertaining to, see Vehicles,
Vessels, and Aircraft.

(a) IN GENERAL

395.0004 Acquisition of Assets—Joint Venture. An opinion was requested as
to the California sales and use tax implications on the acquisition of certain
machinery and equipment for a proposed joint venture between A and B. The
joint venture will be a corporation and will be owned 50% by both A and B.
Orders for long lead-time machinery and equipment have been placed and will
continue to be placed in the future. Some of this equipment will be purchased by
A from U.S. vendors and some will be purchased by B from foreign vendors.

Since the transaction is neither a ‘“‘sale” nor a “‘purchase,” the transfer of
equipment by B to the joint venture corporation solely in exchange for capital
stock would be a nontaxable transfer. That is, the sale to B is the retail sale. It is
possible that B could have a California use tax liability with respect to the
equipment in question. B would be regarded as having purchased the equipment
for use in this state and as having used the equipment in this state if title to the
equipment were to pass from B to the joint venture corporation in this state. For
California use tax purposes, B would not be regarded as having resold the
property in the regular course of its business, but as having disposed of the
property in a transaction (the contribution transaction) which was not a sale.
Thus, if the ownership transfer occurs in California, B will owe use tax measured
by its purchase price of the property. If, however, ownership passes to the joint
venture corporation outside this state, that is, if the transfer constituting the
contribution occurs outside this state, then B will have no use tax liability because
it would not have used or consumed the property in this state. 2/29/84.

395.0005 Asset Sales. Parent Corporation had two wholly owned subsidiaries,
Newco and Lessor. Newco was an inactive corporation. Lessor’s only activities
consisted of leasing to Parent tax paid machinery in substantially the same form
as acquired. Since its only activity was the leasing of property in transactions that
were not continuing sales, Lessor was not required to hold a seller’s permit.

Parent contributed the stock of Lessor to Newco and Lessor thereby became a
wholly owned subsidiary of Newco. Lessor subsequently distributed the
equipment it leased, which represented 100 percent of its tangible personal
property, to Newco as a dividend in kind. The equipment was transferred subject
to the ongoing leases to Parent. Parent thereafter sold its manufacturing business,
where the leased equipment was used, to Purchaser. At the same time, Newco
sold to Purchaser the equipment that had been leased to Parent.

Assuming the transfer from Lessor to Newco was a sale (e.g., if Newco
assumed liabilities in the transfer), that sale would be an exempt occasional sale
because Lessor did not use the property in a business requiring a seller’s permit
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and made no other sales in any 12 month period. Newco retained Lessor’s
tax-paid status in the property under the last paragraph of subdivision (b)(1)(E) of
Regulation 1660 because Lessor transferred all its tangible personal property and
the ultimate ownership of the property was unchanged. Since Newco’s only
activity was the lease of tax-paid property, it was not required to hold a seller’s
permit. Therefore, since it made no other sales of property, its sale of the leased
equipment also qualified as an exempt occasional sale. 11/90; 3/18/91.

395.0007 Asset Sales. An asset sale is structured such that the seller creates a
new limited liability company (LLC) and transfers the assets into the
commencing entity in exchange for an interest in the LLC that is concurrently
transferred to the purchaser for cash. The sale is contingent on the finalization
and concurrent closing of several transaction documents relating to various
aspects of the business operations, e.g., a Supply Agreement, a Services
Agreement, an Employee Benefits Agreement, etc.

The asset sale described consists of several contracts and agreements that
relate to the same matter, are between the same parties, and are made as parts of
substantially one transaction. This type of transaction is considered as a single
integrated transaction for the transfer of tangible personal property in exchange
for cash. (See Civ. Code §§ 1436 and 1642.) It does not qualify as a non-taxable
transfer to a commencing entity under Regulation 1595(b)(4) because the transfer
is not solely for an interest in the commencing entity. 04/26/02.

395.0009 Assets Used in Retail Business. A taxpayer who was engaged in
providing computer consulting services with sales of computer hardware and
software was considered a retailer on two grounds:

(1) While the taxpayer made few sales of tangible personal property during
the twelve month period immediately preceding its asset sales, it was not because
the taxpayer was not in the business of selling items. It was because customers
did not wish to buy hardware from taxpayer during that period. (Section 6019).

(2) In one month the taxpayer made fourteen individual sales of hardware.
This amount is considered to be a substantial number of sales (Section 6015).

Therefore, the taxpayer’s sale of assets to the successor is subject to tax.
5/22/92.

395.0011 Assumption of Liabilities. A corporation exchanges business assets
for an assumption of liabilities. Included in the property transferred are
“operating agreements’ covering leases of realty and of equipment, contracts for
construction, materials and supplies, contracts to render or receive services,
contracts to sell or buy goods, proposals and bids, collective bargaining
agreements, employee benefit plans and related agreements, and various
governmental licenses and permits. None of the foregoing constitutes an
assumption of liability for purposes of calculating tax liability if the liabilities
relate to benefits accrued after the closing of the sale. If liabilities accrued under
these agreements are related to benefits received prior to closing, the liabilities
are included in the calculation.
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Additionally, accrued liabilities for vacation plan accruals, pension plan,
salaries, and royalties payable are includable for purposes of calculating tax
liabilities. 1/8/87.

395.0012 Business Activity Not Requiring a Permit. A taxpayer is in the
deburring business which involves polishing metal objects manufactured by
various companies. This process is a nontaxable event because the manufacturer
delivers the product to the taxpayer who deburrs the product and then returns it
to the manufacturer for assembly and subsequent sale. The taxpayer holds a
seller’s permit to accommodate small companies who want to buy small
quantities of materials of a kind used in the deburring process. The sales are
taxable sales. Sales of these materials represents less than 1% of taxpayer gross
receipts.

Based on the facts presented, the furniture and fixtures used in the deburring
activity are not held or used in an activity requiring the holding of a seller’s
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permit. Therefore, the sale of the furniture and fixtures is not subject to sales tax
if they were used exclusively in the polishing activity and not also in the selling
activity. 12/12/85.

395.0013 Discontinuance of Business—Sales After. A sale upon the exercise of
an option after one year from the date of close out of the seller’s business is an
occasional sale unless this sale is one of three or more sales for substantial
amounts in a twelve month period as set forth under Regulation 1595(a)(1).
9/18/69.

395.0013.250 Excess Furniture and Equipment. A new business in California
that designs, manufactures, and sells satellite television integrated receivers and
decoders purchased furniture and equipment tax paid for use in business
operations. Due to unforeseen market changes and difficulty in obtaining highly
skilled personnel, the business needs to reorganize and dispose of some of the
excess furniture and equipment 60 days after the start of business. The business
is of the opinion that the sale is exempt from tax as an occasional sale since the
business operations consist of designing, manufacturing, and selling satellite
television integrated receiver and decoder systems and not in selling furniture and
equipment.

The sale of the excess furniture and equipment will not qualify as an occasional
sale. Since the business operations include selling the merchandise they design
and manufacture, the business would be required to hold a seller’s permit. Since
the furniture and equipment is used in the business operations that require the
holding of a seller’s permit, the sale would not qualify as an occasional sale. If the
sale of the furniture and equipment is at retail, it is subject to sales tax. 11/12/97.
(M99-1).

395.0014 Lease Transactions. Under general law, the term ““transfer” relates to
a transfer from one person to another and not to a transfer of some lesser interest,
such as a bailment for hire. The “transfers’ contained in Regulation 1595(b)(2)
apply only to outright sales of property from one entity to another. Thus, a lease
or rental of tangible personal property between entities of common ownership
cannot qualify as an occasional sale under Regulation 1595(b)(2). 8/12/71.

395.0015 Printing and Mailing Advertising Material Business. Sales of
advertising material and the service of mailing such material were inseparable
activities of a single business. Even though the taxable sales were a small
percentage of the total receipts of the business, the sale to the successor of the
fixtures and equipment of the business was subject to tax. (Regulation
1595(a)(5)(B) 2). 5/14/92.

395.0020 Printing Press Acquired, Stored, and Resold by Printer. A printing
press purchased by a printing company at a bankruptcy sale and stored in a
warehouse for resale for a period of four years may be subjected to the use tax
upon the transfer of the press to a third party.

The printing company which claimed the exemption from tax for four years
cannot claim the statute of limitations on the basis that the resale of a printing
press is not within the scope of business of a printing company. 9/22/64.
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395.0040 Property Not Ordinarily Sold by Permittee. A sale of property of a
type not ordinarily sold by a permittee can be regarded as an exempt occasional
sale under Section 6006.5(a) only when it is made by him in an individual
capacity and it is unrelated to his sales activity. 8/24/64; 2/24/98. (Am. M98-3).

395.0060 Property Used in Retail Business. Where a retailer engaged in the
restaurant business sells equipment which, for income tax purposes, has been
used one-half for business and one-half for personal purposes, the entire selling
price is subject to sales tax. 9/23/54.

395.0064 Sale of Assets. When the Board has determined that a person is a
section 6015 retailer, the salesmen, representatives, peddlers, or canvassers who
are then regarded as “agents’ of the section 6015 retailer are not required to hold
sellers permits because of their sales.

If the only sales of tangible personal property by such an “agent’ are sales of
section 6015 property, a single sale of the ‘““‘agent’s” business assets is an
occasional sale. 7/28/75.

395.0066 Sale of Branch Thrift. Corporation A is in the business of taking
deposits and loaning money. It also acquired through assignments all rights, title,
and interest to office and shop equipment lease contracts from various leasing
companies. All of the items under lease were acquired tax paid at the time of the
original lease. Some contracts were acquired by Corporation A at the time of the
original lease, others were acquired some months later. These assignments were
“sales” and were subject to tax at the time of assignment. Corporation A also sold
checks to its depositors.

In December 1983, Corporation A sold an undivided 80% interest in these
lease contracts to an out-of-state firm. A security interest was granted to the buyer
in the remaining 20%. On the same date, it sold a branch office to a California
firm. The assets transferred were the lease of the premises, certificate loans, all
rights, title and interest in lease contracts similar to those sold to the out-of-state
firm, leasehold improvements, and furniture and fixtures. In addition to the
forgoing transaction, Corporation A entered into numerous automobile leases
which were “‘sales.”

The corporation’s leasing and check sales activities are not activities separate
from its loan and depository activities. The sale of the tangible personal property
used in the operation of the branch office is subject to tax. Also , the sale of the
undivided interest in lease contracts was a sale subject to tax to the extent the
leased property was located in California. 8/16/84.

395.0068 Sale of Equipment Prior to Start of Operations. A joint venture was
formed to construct, own, and operate a dairy products processing plant. It
purchased equipment tax paid for use in the processing plant under construction.
Since the date of purchase, for financial and other reasons, the joint venture sold
the processing equipment to a leasing company who leased this equipment back
to the joint venture under a true lease. The sale to the leasing company occurred
when the processing plant was still under construction. In this situation, the joint
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venture is a retailer and a seller of the plant equipment. The sale of the plant
equipment is not an occasional sale. Rather, it is a sale in the regular course of the
joint venture’s business and requires the holding of a seller’s permit. The joint
venture is therefore entitled to a tax-paid purchases resold deduction. 8/4/88.

395.0069 Sale by Franchisee. A person obtained a franchise from the
franchisees and thereafter transferred the franchise rights to a second franchisee
with the consent of the franchiser. This transfer was a sale by the first franchisee.
Upon obtaining the franchise, the second franchisee obtained a written agreement
from the franchiser for the “usual ten year lease.” This subsequent agreement
released the first franchisee from his rights and duties to the franchiser.

A few years later, the second franchisee was unable to continue payments and
returned the assets to the franchiser, with no consideration other than forgiveness
of the franchisee’s obligation to the franchiser. Although the second franchisee
acquired the rights from the first franchisee, the agreement for the transfer to the
second franchisee from the first franchisee replaced the original contract between
the franchiser and the first franchisee.

The franchiser, therefore, stood in the place of the vendor of the franchise. The
second franchisee’s return of the franchise to the franchiser was not a sale. (See
Regulation 1573(c).) 3/6/64.

395.0070 Sale of Interest in an Estate. Probate Code Section 300 (since
re-enacted as Sections 7000 and 7001) provides that when a person dies, title to
his/her property, both real and personal, passes to the person to whom it is
devised or bequeathed subject to the possession of the executor.

The executor may, with approval of the probate court, sell the property.
However, the chain of title passes from the decedent and not from the executor.
Thus, when a sale of an “‘entire beneficial right, title and interest’ in an estate is
made, the seller is the person to whom title to the property was vested (the one
who inherited property) on the death of decedent. The subsequent transfer of
interest in the estate is the same as a sale by a taxpayer of the individual inherited
items of property. As such, the sale of that portion of the estate which is personal
property is subject to all of the provisions of the Sales and Use Tax Laws.
3/13/78.

395.0071 Sale of Hotel Assets. In addition to the fixtures and equipment of the
restaurant and cocktail lounge, in-room refrigerators stocked with bottled water,
individual size liquors, and soft drinks are subject to sales tax when a hotel is
sold. The sale of the other in-room furnishings is not made taxable because of the
presence of the refrigerator in the room. The sale of the other assets of the hotel
may be taxable if they are one sale of a series of sales sufficient in number, scope,
and character to require the holding of a permit. 8/30/91.

395.0072 Sales Of Stock Treated As Sales Of Assets Under Revenue And
Taxation Code Section 24518. The purchaser of a corporation’s capital stock
elected to treat the transaction, for income tax purposes only, as a sale and
purchase of the assets of the target corporation under section 24518 of the
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Revenue and Taxation Code. If there is no transfer of title in the assets of the
target corporation to another separate entity or person when the election is made
by the buyer of the stock under section 24518, the sale and purchase of the target
corporation’s stock will be treated for purposes of the sales and use tax law as a
nontaxable transfer of stock rather than a sale of tangible personal property which
is subject to tax. 1/28/85.

395.0073 Sales Price of Machinery and Equipment. A company sold its
California division under an agreement that contained a breakdown of the selling
price which included $2,320,000 for machinery and equipment. The purchaser
hired an appraiser who determined that the appraised value of the machinery and
equipment was $2,137,500 which is $182,500 less than the agreed selling price.
The parties believe that the appraised value should control over the actual price
stipulated as having been paid for the machinery and equipment.

The courts have held that the value fixed by agreement between seller and
buyer of property exchanged as part of the purchase price, rather than the
appraisal or market value, constitutes ‘““gross receipts’” upon which the tax is
imposed (Hawley v. Johnson (1943) 58 Cal.App.2d 232). 12/13/71.

395.0074 Series of Separate Transactions. Corporation A will enter into a stock
sale agreement with a buyer who is interested in purchasing a division of
Corporation A. To facilitate such sale, Corporation A will contribute the assets
and property of the division to its newly formed subsidiary in exchange for the
first issuance of the subsidiary stock. The subsidiary will not assume any
liabilities of Corporation A and Corporation A will not receive any cash, notes, or
other consideration for its transfer of assets to the Subsidiary. The buyer will then
purchase the subsidiary stock from Corporation A.

The transaction is structured as a stock sale in order to preserve Corporation
A’s rights to transfer its interest in various real property leases that it currently
maintains with another party. Once the proposed transaction takes place,
Corporation A will request the other party to execute a lessor’s estoppel
certificate. Should the other party refuse, the transaction will nonetheless proceed
as described above. The buyer then proposes to liquidate the subsidiary
corporation and distribute its assets as a complete liquidation to the buyer.

Multiple transactions between several parties of this type require a two-tier
analysis. First, each step in the series of transactions must be analyzed to
ascertain that there is a taxable transaction between two parties. Second, the
transaction must be collectively analyzed to determine if, under California Sales
and Use Tax Law, the intervening steps of the transaction should be disregarded
and the transactions should be analyzed only on a before and after basis, with all
intervening steps of the transaction disregarded if they are undertaken for
purposes of avoiding or altering the California sales and use tax liabilities of the
parties.

In the first transaction, Corporation A’s transfer of assets from one of its
divisions to a newly formed subsidiary solely in exchange for first issuance of the
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subsidiary stock will not constitute a taxable sale or purchase of tangible personal
property since no consideration was involved in the transaction.

In the next transaction, no sales or use tax will be owed by Corporation A or the
buyer upon the sale by Corporation A of the subsidiary stock to the buyer. Stock
is not regarded as tangible personal property for purposes of the Sales and Use
Tax Law.

When an entity distributes its assets as a complete liquidation ratably to the
owners, the transfer will not be taxable unless consideration is received for the
transfer, such as an assumption of indebtedness. Since the buyer will not assume
the liabilities of the subsidiary upon liquidation and the subsidiary will not
receive any other consideration, the liquidation is not taxable.

When there is no valid business purpose for structuring a series of transactions
to achieve the ultimate transfer of property other than for avoidance of sales or
use tax, the series of transactions will be disregarded and the transaction will be
viewed as a taxable sale of tangible personal property from Corporation A to the
buyer.

The transaction is structured as described so that the buyer will be permitted to
benefit from several favorable leases of real property by the other party to
Corporation A without the need to obtain the other party’s consent. Corporation
A believes that its leases with the other party permits it to transfer property
subject to these leases to a wholly owned subsidiary and then sell the stock of that
subsidiary without obtaining the other party’s consent. However, the transaction
will proceed as described whether or not the other party provides the buyer with
a lessor’s estoppel certificate. That is, the alleged benefit sought by this structure
is not significant. Rather, it appears that the reason for this structure is to avoid
sales and use tax. If such is the case, the transaction is regarded as structured in
this manner to avoid sales tax and the transaction would be treated as a taxable
sale from Corporation A to the buyer. 6/30/95.

395.0074.175 Service Enterprises Making Retail Sales. A firm was engaged in
providing certain oil exploration services. In connection with such services, it
pumped nitrogen gas into wells to force oil to the surface. The firm also held a
seller’s permit for the retail sale of nitrogen gas. The sales were incidental to the
primary service activity.

The firm’s primary business was the rendition of services. The sales of
nitrogen were incidental and unrelated to the primary business, and did nothing
to enhance the primary activity. While the sale of nitrogen storage tanks upon the
sale of business are subject to tax, the sale of other assets is exempt as an
occasional sale. 11/6/87.

395.0075 Single Lease. A taxpayer originally purchased equipment for use in
manufacturing furniture in a foreign country. The equipment was purchased
ex-tax. The taxpayer immigrated to California and brought the equipment with
him/her. The taxpayer stored the equipment in this state for about a year while
he/she looked for an opportunity to open another furniture manufacturing
business. The taxpayer decided to minimize his/her income taxes by retaining
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ownership of the equipment and lease it rather than contributing it to a
corporation. There were 22 pieces of equipment subject to the lease, which
generated lease receipts of $644,915 over a five year period.

A lessor exercises the privilege of selling tangible personal property over the
period of months or years. A lessor must regularly collect the rent, take steps to
maintain and insure the property and account for receipts and expenses. Even a
single lease is therefore significant exercise of the selling privilege and justifies
the tax. (Regulation 1595(a)(1).) 5/27/93.

395.0077 Subsequent Adjustment to Sales Price of Fixed Assets. An operator
of a sawmill entered into a contract to sell its business operations. The main
elements in the sale included the inventory of timber valued at $30,000,000 and
certain fixed assets referred to as “mill assets” valued at $810,000. A section in
the sales contract states, in part ““buyer and seller acknowledge that the amount
allocated to each asset category represents its fair market value determined
pursuant to an arm’s length negotiation.” The contract states that the “‘mill
assets” purchase price shall be adjusted on the date of the final payment on the
“mill assets” payment note to account for the risk associated with the volatility
in the White Fir lumber market based on the White Fir average market.

When the predetermined date for the adjustment arrived, the market value of
the White Fir apparently dropped in value by over $929,089. Pursuant to the
agreement, the selling price of the “mill assets” was reduced to zero and the
Assets Payment Note for purchase/sale of the assets was returned. Records of the
purchaser apparently record the assets on the books with no purchase price. The
taxpayer also has not claimed depreciation on filed income tax returns.

The taxpayer had reported tax on the $810,000 selling price of the mill assets
but, after the adjustment, has requested a refund of that tax. The seller and
purchaser agreed to adjust the selling price of the mill assets even though the
adjustment was directly related to the timber inventory. The subsequent
agreement is without effect for sales and use tax purposes. It is evident that the
price adjustment related to the timber inventory, not the mill assets. Therefore,
the claim for refund should be denied. 12/16/96.

395.0078 Summary of Rules on Occasional Sales.

(1) Sales of vehicles, vessels, and aircraft are not exempt occasional sales
under section 6367 of the Revenue and Taxation Code.

(2) The person making a sale cannot be a seller who holds or should hold a
seller’s permit with respect to the property being sold.

(3) If a business has an activity which requires a permit and a completely
separate service activity, only the sale of the assets used in the activity requiring
a permit is taxable.

(4) A person who makes 3 or more sales in a 12 month period is required to
hold a seller’s permit. This is interpreted as including three sales of $100 or more
or many sales of less than $100. However, a person who is in the business of
selling tangible personal property is subject to tax even though only one sale is
made.
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(5) The transfer of assets to a commencing corporation solely in exchange
for first issue stock is not taxable. As long as the corporation has not actually
issued stock or conducted business, it is a commencing entity.

(6) When an entity distributes its assets as a complete liquidation ratably to
its owners in the stated percentage as their ownership interests, the transfer is not
taxable unless there is some measurable consideration. The acquisition of stock
for purposes of cancellation does not have a value for sales and use tax purposes.

(7) Even though a liquidation of assets may not be a taxable transfer, it may
be a taxable use of the transferred property. For example, if the property is resale
inventory, the withdrawal for other than resale is a use.

(8) Contributions to capital, statutory mergers, and sales of capital stock are
not taxable. 3/13/95.

395.0079 Transfer of Assets and Computer Programs. A firm enters into an
agreement to establish a business alliance. Among other items, it transfers a 60%
undivided interest in all tangible personal property related to a specific portion of
its business to the other member of the alliance. It also transfers a 60% undivided
interest in all proprietary software which is used in the same portion of the
business.

The software is transferred by electronic transmission. Approximately one
year later, the firm transfers a mainframe computer which contains some of the
software transferred earlier.

The transfer of assets contemplated by the alliance agreement is a retail sale.
The agreement does not contemplate that the assets will be regarded as
partnership assets. The transfer of the proprietary software by means of electronic
transmission is not subject to tax as explained in Regulation 1502(f)(1)(D). The
measure of any tax due on the subsequent transfer of the mainframe computer
does not include any value attributable to proprietary software contained in
related storage media to the extent the software was transferred electronically a
year earlier. 10/29/93.

395.0079.200 Transfer of Depreciable Assets to Subsidiary—No
Consideration. A Parent Company plans to transfer some depreciable assets
(furniture, fixtures, machinery and equipment) to its wholly owned subsidiary.
The Parent has paid sales tax reimbursement or use tax when purchasing this
property. The Parent will receive no consideration from the subsidiary for the
property. A transfer of tangible personal property for which no consideration is
given for the property is not a sale or purchase. Therefore, no sales or use tax
would apply to the transaction if no consideration, such as assumption of Parent’s
liability by the subsidiary, an intercompany debt, the cancellation of
indebtedness, or Parent’s receipt of additional shares in the subsidiary, is
provided by the subsidiary in exchange for obtaining ownership in the property.
5/9/96.

395.0080 Tax Sales by Municipalities. In the absence of evidence to the
contrary, tax sales by counties and cities are presumed to be occasional sales or
sales for resale with respect to which liability for sales tax does not arise. 1/19/62.
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395.0081 Transfer Pursuant to Divorce Property Settlement. A husband and
wife each owned 50 percent of a corporation. The divorce property settlement
provided that the husband purchase a vessel from the corporation at the current
loan balance. He did so by having the purchase made by a corporation which he
owned. In this case, community property was not transferred to the husband as his
separate property. One corporation sold a vessel to another corporation. This was
not an involuntary transfer. It is, therefore, taxable. 11/22/93.

395.0090 Gift of Business to Children. A husband and wife partnership
individually executed gift tax returns by which each made separate gifts of a
portion of their business interest to two children. A new partnership, consisting of
the parents and the two children, was then formed to conduct the business.

The transfer did not constitute a ““sale.”” In order for a sale to have occurred, the
transfer of title must have been for legal consideration. To constitute good
consideration in this case, there must have been a benefit conferred or agreed to
be conferred upon the transferors or a detriment suffered or agreed to be suffered
by the transferees, and the act, promise, or forbearance constituting the
consideration must have been given in exchange for the offeror’s act or promise.
Here, there was no benefit conferred or agreed to be conferred upon the
transferors in exchange for the transfer. After the transfer, the transferors stood in
precisely the same position with respect to liabilities as they did prior to the
transfer.

While Corporation Code section 15017 provides that a partner admitted into an
existing partnership is liable for all the obligations of the partnership arising
before his admission as though he had been a partner when such obligations were
incurred, the statute expressly provides ‘. . . that this liability shall be satisfied
only out of partnership property.” Thus, when an incoming partner receives an
ownership interest by way of gift and does not make an independent promise to
pay the partnership liabilities from his other resources, there is no transfer for a
consideration. There is merely a gift to a net capital interest. The transferee-
donees did not expressly agree to become personally liable for the pre-existing
obligations and such cannot be fairly implied from the receipt of the gift. 8/30/67.

395.0093 Joint Ventures. Three firms form three separate joint ventures with
the following composition:

A B C
Joint Venture #1 40% 35% 25%
Joint Venture #2 40% 35% 25%
Joint Venture #3 59% 39.5% 1.5%

Each joint venture is treated as a separate entity for sales tax purposes.
Accordingly, sales of assets between joint ventures are subject to tax. Transfers of
assets to an individual joint venturer by the joint venture prior to 80% completion
of the joint venture project are subject to tax. A sale by a joint venturer of its
interest in the joint venture to the other members is subject to tax measured by the
tangible personal property transferred if the joint venturer is a retailer in its own
right. 10/27/82.



SALES AND USE TAX ANNOTATIONS 4461
2001-1

OCCASIONAL SALES, ETC. (Contd.)

(b) ACTIVITIES REQUIRING PERMIT—PROPERTY HELD OR USED IN

395.0095 Activity Requiring Seller’s Permit—Sale of Assets. Taxpayer
processed wood furnished by its customer, a related company, into vinyl
laminated wood products which the customer sold. While the wood was
furnished by its customer, the taxpayer purchased wood filler, adhesives, stains,
inks and sealers ex-tax which it incorporated into the wood products.

The sale of its equipment would qualify as an occasional sale under Section
6006.5(a) if it was a sale of property not held or used by the taxpayer in the course
of activities for which it was required to hold a seller’s permit.

Here, the taxpayer would not be required to hold a seller’s permit for the
processing it does because a ‘‘sale” pursuant to Section 6006 (b) is only
applicable when the processing is for a consumer. However, the taxpayer also is
selling the wood filler, adhesives, stains, inks and sealers which it incorporates
into the wood. A seller’s permit is required for this activity. Accordingly, the sale
of the business assets is not exempt as an occasional sale. 1/14/75.

395.0100 Assumption of Contingent Liabilities. A transferor, required to hold
a California Seller’s Permit, transfers less than 80% of the tangible personal
property held or used in the course of said activities. Contingent liabilities, such
as Deferred Taxes, Early Retirement Program and Warranty Liability, that have
been accrued for financial statement purposes, were included in the transfer.

Since it is probable that future events will occur confirming the fact of the
contingent liabilities, and the liabilities were accrued in accordance with
generally accepted accounting principles, the transferee’s assumption of the
liabilities is consideration given for the assets that are transferred. 8/5/93.

395.0120 Concessionaire. The tangible personal property assets of a
concessionaire are held or used in the course of an activity for which a seller’s
permit is required notwithstanding the fact that the retailer in control of the
premises elects to report the gross receipts of the concessionaire on his own
returns. 9/29/64.

395.0130 Disposition of a Business Assets Acquired by Bequest. A hospital
which holds a seller’s permit receives the business equipment of an unrelated
type of business by bequest. The equipment is sold by the hospital on the same
day the Decree of Distribution is issued by the Probate Court. The transfer of the
equipment by the hospital is an exempt occasional sale. The equipment received
under the bequest was not held by the hospital in the course of activities for which
the holding of a seller’s permit is required. Further, the hospital is not regularly
engaged in the business of selling equipment. Accordingly, the sale of the
equipment is a nontaxable occasional sale. 8/29/80.

395.0135 Exempt Sales. A corporation sold all of its assets . Prior to this sale, it
had been engaged in making exempt sales of auto parts to the United States
Government.

Although the sales to the United States Government had been exempt, the
corporation had been required to hold a seller’s permit as a result of its auto parts
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sales activity. There is no requirement that sales preceding the sale of assets must
be taxable retail sales. Accordingly, tax applies to the sale of assets by the
corporation. 4/12/94.

395.0140 Food Containers, Sale of. The sale of nonreturnable food containers
is an activity requiring the holding of a seller’s permit. Accordingly, the sale of
the equipment used in producing these containers is not exempt as an occasional
sale. 11/29/65.

395.0150 Furniture and Equipment Obtained Through Foreclosure. A
financial institution, which is regarded as a retailer and holds a California seller’s
permit for selling and leasing equipment to its customers, obtained title to a hotel
and restaurant through foreclosure. Along with the transfer of the real property,
the taxpayer obtained title to the furniture, furnishing and equipment. It
subsequently sold the furniture, furnishing and equipment along with the transfer
of real property to a third party.

Since the taxpayer is already required to maintain a seller’s permit for its
equipment sales, sales tax applies to the taxpayer’s sale of the furniture,
furnishing and equipment to its customer.

In this case, the Ontario Community Foundations, Inc. v. State Board of
Equalization (1984) 35 Cal.3d 811 does not apply. The taxpayer is not selling
property from a business it owns that does not require it to hold a seller’s permit.
Instead, taxpayer acquired the property through foreclosure and thereafter sold
this property to a customer as it would any other equipment it routinely purchased
from a vendor and sold or leased to a customer. As such, the taxpayer’s sale of the
tangible personal property is not exempt as an occasional sale and is subject to
sales tax. 5/26/95.

395.0160 Gasoline Service Station With Carwash. A gasoline service station
operated a car wash on the same premises. The charge for a car wash was reduced
to persons who also purchased gasoline. The business was sold.

The sale of the tangible personal property related to the car wash was subject
to tax. It was not an exempt occasional sale because the car wash was an integral
part of the overall business activity. 7/28/75.

395.0200 Insurance Company. An insurance company operates a data
processing center. The company owns the data processing equipment. The
company performs certain data processing services for independent companies.
Some of the services are subject to use tax. The insurance company sells its data
processing equipment to another firm which is neither an insurance company nor
a bank. Although the insurance company cannot be required to hold a seller’s
permit, the purchase of the equipment is not exempt as an occasional sale under
Sections 6367 and 6006(a) of the Revenue and Taxation Code since the
equipment was held and used by the insurance company in the course of an
activity for which the company would have been, but for the provisions of
California Constitution, Article XIII, Section 14 4/5(f), required to hold such a
permit. To interpret Section 6006(a) in any other manner would be to defeat the
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statutory scheme of taxation sanctioned by the California courts in Beneficial
Standard Life Insurance Co. v. State Board of Equalization, 199 Cal.App.2d 18.
6/3/69.

395.0240 Laundry Equipment. When a person operates two businesses at the
same place, one a self-laundry and the other sales of laundry equipment, and the
self-service business is sold including laundry equipment used therein, it is not an
exempt occasional sale. 2/16/53.

395.0255 Monetized and Nonmonetized Bullion Seller. Since monetized and
nonmonetized bullion is not a kind of property whose retail sale is always
exempt, a person selling monetized and nonmonetized bullion is a seller under
Section 6014 and is required to hold a permit under Section 6066. This is true
whether or not the taxpayer ever actually makes sales subject to tax (i.e., sales of
less than $1,000). Since the taxpayer is required to hold a seller’s permit, its sales
of property used in the course of such activities does not qualify for the
occasional sales exemption. Therefore, the sale of such property is subject to
sales tax. 1/25/94.

395.0260 Motel Operator. A sale by a motel operator of his business, including
personal property, is exempt as an occasional sale if the only prior sales by him
were of items through a vending machine on which tax was reported by another
party who had been authorized by the Board to report the tax as the retailer under
Section 6015. 12/13/77.

395.0270 Occasional Sale—Seasonal Business. A firm operates annually at a
county fair. Several months after the close of the annual fair, it sells the fixtures
and equipment which it used in its restaurant operation at the fair. The sale of the
property is subject to sales tax. The fact that the sale took place during a period
in which the retailer was not operating does not support a conclusion that the sale
is exempt as an ‘“‘occasional sale”. 10/16/73.

395.0275 Occasional Sale—Wholesaler of Prescription Drugs. The sale of
assets of a business who sells only prescription drugs, are not exempt from tax on
the basis that the property sold is “‘of a kind”” which is not taxable when sold at
retail. Prescription drugs are not property “of a kind” always exempt from tax.
The exemption depends in part on the condition of sale and not exclusively on the
nature of the property. 1/11/91.

395.0280 Optical Equipment and Fixtures. An oculist or optometrist is the
consumer of glasses and hence is not considered a retailer, and the sale of his
equipment could be exempt as an “occasional sale.”

However, should such equipment be used in the sale of sun glasses or other

miscellaneous items in which instances the seller is a retailer, the sale of the
equipment could not be considered as an exempt ‘“‘occasional sale.” 4/28/53.

395.0300 Out-of-State Manufacturer. An out-of-state manufacturer which had
maintained an engineering laboratory on leased premises in California sold the
laboratory equipment to retailers and consumers. It assigned the lease and sold
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water heaters, air-conditioning units, and gas heaters in place to the assignee.The
sale to the assignee was not an occasional sale under Section 6006.5, inasmuch as
the out-of-state manufacturer was a seller under Section 6014 and the property
was held or used in an activity requiring a seller’s permit. Furthermore, even if
the property acquired by the assignee were not regarded as held or used in
connection with selling activities attributable to the out-of-state plant,
nevertheless the sale thereof was one of a series of retail sales of used equipment,
sufficient in number, scope and character to constitute an activity requiring the
holding of a seller’s permit by the laboratory. 10/1/64.

395.0360 Processing, Fabricating. The sale of equipment which has been used
in binding new books for a consumer, even though all of the materials are
furnished by the customer, is not exempt as an occasional sale, because
equipment was used in an activity requiring holding of a seller’s permit, the
performing of taxable fabrication labor. 7/25/52.

395.0372 Rented Equipment. A corporation was engaged in the business of
selling “metal specialties.” Most of its sales were to the United States
Government or sales in interstate commerce. It held a seller’s permit. The
corporation has no machine shop, does not fabricate prototype or parts, has no
machinists, and has no equipment for doing metal work. It does test and verify
what it has redesigned and, on occasion, it assembles a given part. Most of what
it sold was produced by subcontractors.

The corporation contracted with a firm to do some manufacturing as a
subcontractor. The subcontracting firm could not finance a lathe which was
necessary to construct the part. The corporation purchased the lathe tax paid,
rented it to the subcontractor, and depreciated the lathe for income tax purposes.
In the course of events, the lathe later was sold to another firm.

The rental of the lathe was related to the business of the corporation and was
“held or used by the seller in the course of an activity or activities for which a
seller’s permit was required.” The lease of lathe was integrated with the
corporation’s principal business. As such, it was used in an activity which
required holding a seller’s permit. The sale of the lathe is not an occasional sale
under section 6006.5(a). 1/6/87.

395.0378 Sale of A Service Division. A corporation had two divisions. A service
division that performed integrated testing services and whose manager owned
39.7% of the corporation stock, and a systems division that manufactured
integrated circuit test equipment and whose manager also owned 39.7% of the
corporation’s stock. Both divisions were located in the same building and shared
the same telephone number. However, they were physically separated from each
other by a wall that divided the building. Each division had its own separate
address and receiving/shipping docks. The divisions shared the same attorney
and the same dental and medical plans and also a sales and accounting staff until
about 1985 when each began to use its own personnel. The utilities were billed as
one amount with the bill apportioned to each division based on square footage
and power consumption. The service division made no sales of tangible personal
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property. Each division had its own engineering, operations, and technical staff,
was operated by a different major shareholder, and had separate supervisory
personnel. In July 1986, because of management differences between the
managers, all of the assets and liabilities related to the service division plus a
proportionate share of some other liabilities of the corporation were transferred to
an inactive subsidiary corporation. The service division’s manager relinquished
his stock in the corporation in exchange for 79.4% of the stock in the subsidiary
corporation. The 39.7% of stock in the corporation previously owned by the
service division manager was transferred to the systems division manager so that
he would hold 79.4% of the corporation’s stock. The corporation believed that, if
a sale took place, it was an exempt occasional sale.

It is apparent that common ownership was present. The divisions shared a
dental and a medical plan and also shared one switchboard. At one time, the
divisions shared a common sales staff and accounting staff, but these duties were
separated at least a year prior to the sale so that each division had its own sales
and accounting personnel. The corporation emphasized the separation of control
over the two divisions, the conflict over management of the business, and the way
the corporate affairs were conducted. The divisions shared a building but were
divided by a wall so that each division had its own address and loading dock. The
utilities were shared but the percentage of each entity’s payment was based upon
the power consumption and the square footage of the building occupied by each
division. Although some names appeared on both customer lists, each division
had its own customer list. While many activities were shared by the divisions, the
actual operations of the businesses appear to have been kept separate.

It is concluded that even though the divisions shared common ownership and
other services related to common ownership, the divisions were separate
businesses which did not rely upon each other for day to day operations or for
future customers. As the service division was not engaged in any activities which
would have required it to obtain a seller’s permit, it is concluded that the sale of
the service division was an exempt occasional sale pursuant to Regulation
1595(a)(3) as contrasted to a business which was operated together as described
in Regulation 1595(a)(5)(B)(2). 10/26/90.

395.0380 Sale of Time Shares in Staterooms of Cruise Ships. Staterooms are
sold as time interval units of one week duration which are designated as
“Stateroom-Time Period Units.” The prices of the units vary with location and
size of the stateroom and the time period of the unit. The time interval method of
ownership affords the owner use of his own stateroom during a specific time.
Purchasers receive full title interest in their units and a percentage of interest in
all the “common area” of the ship.

The operation of the cruise ship is paid for out of the Cruise Ship Association’s
income from owner assessments which are based upon forecasts of operating
costs. Monthly dues similar to those of condominium time share owners are paid
by stateroom timeshare owners. Amounts vary depending on the stateroom that is
owned.

Based on this scenario, the owner of the cruise ship is selling to purchasers an
ownership interest in the vessel. Each purchaser receives a certificate that serves
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as a title document and evidence of ownership. Thus, the taxpayer is making sales
of tangible personal property sufficient in number, scope, and character to require
that it hold a seller’s permit and report sales tax on its retail sales in this state. The
measure of tax is the amount charged for the time period units. 7/31/81.

395.0383 Seller’s Permit Required for Sales to Subsidiary. A television
broadcaster manufactures commercials for its customers. If a customer wishes to
obtain a copy of the commercial, a subsidiary of the broadcaster makes and sells
the copies. The broadcaster wishes to sell its assets. It inquired as to whether the
asset sale would qualify as an exempt occasional sale.

If the broadcaster sells the commercials to the subsidiary, it is engaged in a
business requiring the holding of a seller’s permit, and the sale of assets would
not be regarded as an exempt occasional sale. If, however, the broadcaster
transfers only possession of the commercials to the subsidiary for purposes of
making copies, makes no charges to the subsidiary, and makes no other sales of
tangible personal property, the assets sale would be an exempt occasional sale.
The sales of duplicate tapes by the subsidiary are not attributed to the parent.
10/24/80.

395.0388 Service Center Equipment. A taxpayer operates a computer sales
business at one location for which a seller’s permit is held. It also operates a
service center in a separate city for which a seller’s permit is not held since this
location provides warranty maintenance service for disk drives, a nontaxable
activity. The service center is being discontinued and the equipment is being sold.

The service center was not entirely a separate endeavor from activities for
which the taxpayer holds its seller’s permit since the activities conducted at the
service center were the warranty maintenance service for disk drives sold by the
taxpayer. Also, the taxpayer accounts for activities at the sales location and
service center on a consolidated basis. Accordingly, the taxpayer held the assets
on a unified business for which taxpayer was required to hold a seller’s permit.
Thus, tax applies to the sale of the service center assets. 3/2/87.

395.0395 Twice a Year Sales Activity. A person “‘rents” a table twice a year at
a local military show for the purpose of selling excess items from his collection
to the public. That is, the person buys and sells military items. The person is
engaged in the business of buying and selling tangible personal property (military
items) and must hold a seller’s permit. Furthermore, it appears that the person is
making three or more sales of sufficient number, scope and character during any
12-month period to be required to hold a seller’s permit even if he did not “rent”
a table at the military show. 2/8/95.

395.0420 United States, Selling to for Resale, Equipment Sale Taxable, where
equipment had been used in activity of making sales for resale to Federal
instrumentality, as latter activity required holding of seller’s permit. 4/9/51.

(¢) SERIES OF SALES—“NUMBER, SCOPE AND CHARACTER”

395.0472  Auction Sales—Determining Number of Sales. An auction may be a
sale of one item or a sale of a “lot”” (a number of items) to a single bidder. In
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either case, the transaction would be regarded as a single sale for purposes of the
Sales Tax Law. As is commonly the case, an auction may consist of a number of
sales of tangible personal property. The general rule is that each time the hammer
drops there has been a sale. This is true whether there are sales to several bidders
or several sales to the same bidder. Accordingly, an auction sale by a public
administrator of the assets of an estate would require the holding of a permit if
there are more than two substantial sales per estate during a twelve month period.
Thus, if two substantial sales were made, a seller’s permit is required even though
only one or two auctions of the estate’s property are held during a twelve month
period. 9/7/84.

395.0480 Auctioneer’s Sales. Sales made by an auctioneer on behalf of the
owner of property are separately accounted for and tax paid by the auctioneer.
Such sales should not be counted against the owner of property in determining the
number of sales for qualification as “occasional sales.” 6/10/53.

395.0485 Corporate Division not Separate Entity. When a seller sells the
assets of a division which performs only services, all sales by all divisions must
be considered in determining whether there is a series of sales which requires the
seller to hold a seller’s permit. See Chemed v. State Board of Equalization, 192
Cal.App.3d 967. 12/31/82.

395.0490 Engaged in Business of Selling Horses. A person who does not
qualify as a retailer under section 6019 may nevertheless be considered a
“seller” under section 6014 since selling horses is an ordinary and necessary part
of breeding and racing horses, particularly in cases where income from sales
exceed income derived from racing. When such a person engaged in the business
of selling makes a retail sale, that sale is subject to sales tax regardless of how few
sales the person makes. Accordingly, sales of horses at retail are taxable
notwithstanding the fact that less than three sales occurred during a twelve month
period. 12/20/90.

395.0500 Farm Equipment. A cafe which owned and operated a farm is liable
for tax based on the gross receipts from three separate sales of the farm
equipment. Although the farming operations were a separate activity from the
cafe, no food products of the farm being offered for sale through the cafe, the
three sales of $920, $1,800, and $33,600 made within a 12-month period were
sufficient in number, scope, and character to require the holding of a seller’s
permit and to disqualify them as exempt occasional sales. 9/10/64.

395.0518 Horse Breeding and Racing. A taxpayer is in the business of breeding
and racing horses. In the course of its business it makes incidental sales of horses
to other persons engaged in the same business. It also makes sales of “culls,” i.e.,
horses found not to be suitable for the taxpayer’s purposes. The taxpayer is not
regarded as being primarily in the business of selling horses. Nevertheless, if the
taxpayer makes three or more sales within a twelve-month period, including sales
in interstate commerce, tax will apply to the retail sales which are not otherwise
exempt. 2/26/93.
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395.0520 Horses, Sales Through Claiming Races of, not counted in determining
whether or not other sales by owner are “‘occasional,” in line with amendment to
Section 6015. 2/1/51.

395.0540 Laundry Equipment and Supplies. A seller with a permit and in
business to sell laundry equipment and supplies is subject to tax on the sale of
three laundries because selling laundries is considered equivalent to sales of
laundry equipment and supplies. The attempt of the seller to sell one laundry
personally, a second by escrow arrangements and a third in his name for a friend
do not constitute exempt occasional sales. 11/16/64.

395.0560 Market Fixtures. The sale of market fixtures by a dairy supply and
equipment company does not qualify for the occasional sale exemption when the
sale was one in a series sufficient in number, scope and character to require a
seller’s permit. Previously, the dairy had sold various items of equipment and had
been engaged in buying and selling markets. Nor does the fact that the sale
included meat and produce fixtures make the transaction an occasional sale
because there was a series of sales. 8/31/64.

395.0570 Number of Sales. A corporation operated a number of schools
throughout the state. Each school held a separate permit for the sale of books and
supplies. In determining the number of sales of assets for purposes of Section
6019, all the schools must be considered as one single corporate entity. Counting
the sales made by the corporation and not by the various schools is the
appropriate method. Accordingly, a single sale by a given school is not exempt
from sales tax if there were a sufficient number of sales by the corporation during
a twelve month period to make the corporation a retailer under Section 6019.
12/18/72.

395.0575 Number, Scope and Character. The fact that one sale of assets was
great in dollar amount by comparison to other sales of assets would not, in and of
itself, dictate the conclusion that it was an occasional sale. For example, if a
person were to sell one horse, one mule and one jackass for $500 each in three
separate transactions in a twelve-month period, and within that same twelve-
month period sell 100 horses, mules and jackasses for $500 each in one bulk
transaction that grossed $50,000, the single bulk sale would not be an occasional
sale simply because it was large in dollar amount by comparison to the other three
sales. Further, it is clear that the character of the sales would be sufficiently
similar to preclude the large sale from being occasional. 1/17/75.

395.0577 Numerous Deliveries Under One Agreement. Under a sales
agreement where multiple transfers of items of tangible personal property are
contemplated over a period of time, each transfer is counted as one sale for the
purpose of determining the number of sales requiring the holding of a seller’s
permit under Regulation 1595. 9/20/84.

395.0580 Operating Equipment of a Transportation Business. The
transportation business does not in itself require a seller’s permit. However, when
a sale of operating equipment is one of a series of sales sufficient in number,
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scope, and character made within a 12-month period, to require the holding of a
seller’s permit, it is not an exempt occasional sale, and is subject to tax. 4/3/53.

395.0600 Out-of-State as Determining Factor in Taxability of California
Sales. A person is a retailer as defined in the Sales and Use Tax Law, regardless
of where sales are made if the sales are sufficiently numerous to constitute him a
retailer had they been made in California. Section 6015 defining retailer does not
limit the sales made which constitute a person a retailer to sales made in
California. Thus, a person who has the status as a retailer is subject to the tax with
respect to any retail sales made in California not otherwise exempt. 10/21/52.

395.0620 Permit, Sale Prior to Obtaining. A sale is not an ““exempt occasional
sale” under Section 6006(a) when such sale is one of a series of sales sufficient
to constitute an activity requiring the holding of a seller’s permit, notwithstanding
the fact that one of the sales occurred prior to the date the seller applied for a
seller’s permit. 8/31/66.

395.0640 Poles Sold to Utility. The sale of poles and facilities to a public utility
by a permittee who, over a period of years has made numerous sales of a
diversified character, must be regarded as one of a series of sales sufficient in
number, scope and character not exempt as an occasional sale. 6/2/53.

395.0660 Press, sale of, used exclusively in printing an exempt newspaper, is
nevertheless subject to tax where one of a series of sales sufficient to require
holding a permit. 11/23/51.

395.0670 Resale Transactions. Resale transactions are counted with retail
transactions in determining whether a seller has made a series of sales of
sufficient number, scope and character to require the holding of a seller’s permit.

“Seller”” means every person who sells tangible personal property of the kind
which is taxable if sold at retail. This means that wholesalers are “‘sellers’ and
need a seller’s permit even if they make no retail sales, unless they sell property
like food products for human consumption, which are exempt when sold at retail.
6/24/91.

395.0673 Sale Of Assets. A corporation, engaged in the business of selling
computer hardware, computer software and computer services, made a close-out
sale of its business assets. The corporation claimed that it had always been
primarily engaged in the business of computer programming and that the
hardware sales were initially intended only as a way to finance the acquisition of
equipment for use in the programming business. Therefore, it believes that the
computer hardware and software, used solely in the consulting or programming
business, were assets not held or used in an activity requiring a seller’s permit and
the sale of these assets qualifies as an exempt occasional sale.

The corporation was engaged in the business of selling computer hardware and
software and the final sale of assets was also computer hardware and software.
The corporation had made a series of sales of computer hardware sufficient in
number, scope and character to require the holding of a seller’s permit. The
close-out sale was merely another step in this series and does not qualify as an
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exempt occasional sale. Accordingly, the sale of the assets is taxable and it is not
necessary to decide whether the company was primarily engaged in a separate
consulting or programming activity. 6/6/91.

395.0673.250 Sale of Assets by Medical Laboratory. A medical laboratory
located in California recently sold its assets to a medical center also located in
California. The laboratory is in the business of analyzing medical samples and
providing reports to its clients. It does not hold a seller’s permit and has not made
retail sales of tangible personal property during the 12 months preceding the sale
of the assets to the medical center, with the exception of the following activities:

$100—sale of laboratory equipment.

$250—sale of human blood to another laboratory.

$200—one sale of vehicle for on-road use subject to registration with the
Department of Motor Vehicles.

$262,042—The final sale of assets of business in one transaction to the
medical center, including vehicles.

A person who makes three or more sales for substantial amounts in any period
of 12 months is required to hold a seller’s permit, as is a person who makes a
substantial number of sales for relatively small amounts. Sales of vehicles
required to be registered under the Vehicle Code are not counted in determining
the number of sales for this purpose when the seller is not a person required to
hold a permit by virtue of the number of its sales of vehicles. Thus, the
laboratory’s sale of the vehicle for $200 is excluded from the calculation. In
addition, sales of property of a type which would never be subject to sales tax
(even at retail) are also not counted for these purposes. Sales of human blood fall
within this category. (Rev. & Tax. Code § 33.) This means that, for purposes of
determining whether the final sale of assets was one of a series of sales requiring
the holding of a seller’s permit, the laboratory made a total of two sales of
tangible personal property. As such, the final sale was not one of a series of sales
requiring the holding of a seller’s permit. Therefore, the final sale of assets (other
than its sale of vehicles included in that final sale) was an exempt sale under
sections 6006.5(a) and 6367. 8/29/96.

395.0675 Sales of Used Equipment Section 6019 Retailer. In addition to
fourteen separate sales of used computers, a firm had a sale of two computers and
final sale of assets. Relying on Hotel del Coronado v. State Board of Equalization
(1971) 15 Cal.App.3d 612, the fifteen sales in amounts averaging in excess of
$1,000 within one year are alone a series of sales sufficient in number, scope, and
character to constitute an activity requiring the firm to hold a seller’s permit. The
sale of assets was also one of that series and does not qualify as an exempt
occasional sale. 1/27/93.

395.0677 Sale of Yacht not Used in Business. A taxpayer’s original intent in
applying for a seller’s permit was to engage in the manufacture and sale of fiber
glass boats. No boats were ever built and the venture was abandoned. The
taxpayer then rented or leased the land and buildings it had acquired for the
original venture and also acquired milling equipment which was the subject of
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two of its sales in June and July 1964. There was also a sale of a business asset
reported as taxable in the fourth quarter of 1963.

The taxpayer listed three yachts on its books as marine inventory. Two were
based out of state and one in California. One of the out-of-state based yachts was
sold in August 1964. The California based yacht was sold in April 1965. All
expenses incidental to operation, repairs, and licensing of the boats were charged
on the taxpayer’s books. Depreciation on the California yacht was computed and
shown on the books. However, neither the expenses nor the depreciation were
claimed on the federal income tax return which appears to support the belief that
the California yacht was the taxpayer’s personal property and was not being held
as a business asset.

The taxpayer has made three substantial sales of tangible personal property
within a 12-month period. When the fourth quarter 1963 business asset sale is
combined with the two equipment sales in June and July 1964, there has been a
series of sales sufficient in number, scope, and character to constitute an activity
requiring the holding of a seller’s permit.

While the sale of the California yacht may be an unusual sale in light of the
prior sales (i.e., milling equipment), it cannot be isolated from the other various
sales and treated as an occasional sale. The fact that the taxpayer carried the yacht
on its books as a business asset (i.e., expenses of the yacht paid by the taxpayer
and depreciation computed) is more compelling in determining its true nature and
character than the taxpayer’s statement that the yacht was his personal property
because neither the expenses nor the depreciation were claimed on the federal
income tax return. From this, it is concluded that the sale of the California based
yacht was one of a series of sales sufficient in number, scope, and character to
constitute an activity requiring the holding of a seller’s permit. 2/2/67.

(Note subsequent statutory change re sales of vessels)

395.0700 Stockholder. A sale by a stockholder of a corporation of fixtures and
equipment owned by the stockholder, but used in the business of the corporation,
may be an exempt occasional sale by the individual if the sale is not one of a
series of sales made by him in his individual capacity. 1/20/65.

395.0710 Television Stations. The sale of one television station in California is
considered one of a series of sales of television stations when four other
television stations located out of state are sold to four different purchasers within
a twelve month period. Thus, tax applies to the gross receipts from the sale of the
fixtures and equipment of the California station even though each station is a
separate operating division. 1/6/87.

395.0715 Twice a Year Sales Activity. A person “‘rents’ a table twice a year at
a local military show for the purpose of selling excess items from his collection
to the public. That is, part of the person’s ‘““collection” activities is to make
regular sales from his collection. The person is engaged in the business of selling
and must hold a seller’s permit. 2/8/95.
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395.0720 Unusual and Nonrecurring Type of Sales made by person or firm
making a variety of sales cannot normally be isolated from the other sales and
treated as exempt occasional sales. 10/3/52.

(d) PART OWNERSHIP, SALE OF

395.0760 Co-owner. Sale of tangible personal property by co-owner of his
interest therein is taxable measured by the consideration received for his interest.
7/26/50.

395.0800 Partnership, sale of one partner’s share to another person regarded as
an occasional sale if made by the individual partner and not by the partnership
and if the individual had not otherwise made a series of taxable sales. 12/16/52.

395.0810 Partnership Reorganization. A partnership agreement contains a
provision of the type described in Corporation Code section 15031(7) providing
for continued existence of the partnership upon withdrawal of a member. Thus, in
a situation where a partner withdrew from the partnership, the vehicles owned by
the former partners may be registered in the new name of the continuing
partnership without payment of tax. No change in ownership of the vehicles was
occasioned by the withdrawal of the partner. The ‘““person” who owns the
vehicles, i.e., the copartnership, remains the same. 3/21/75.

395.0820 Partnership—Sale of Interests. A simultaneous transfer by all of the
partners of their respective partnership interests for a consideration constitutes a
sale within the meaning of Section 6006(a). Although in form the partners are
making transfers of their respective “interests’ in the partnerships, the transfers
are in fact transfers of specific partnerships property to a third person. 11/16/59.

395.0821 Partnership—Sale of Interests. A and B, sole shareholders of a
corporation, sold all of the corporation stock to C, a limited partnership of D, E
and F. Each of these partners granted A the option to purchase their individual
partnership interests for a price equal to the fair market value. In August 1983, A
offered to purchase E’s 26% in the partnership. In October 1983, D and F
objected to the agreement, contending that they had a right of first refusal to
purchase E’s partnership interest, and filed complaints in court alleging various
breaches. In June 1984, A, D, and F entered into a settlement agreement which,
among other things, terminated the litigation, and allowed A to purchase D’s 48%
partnership interest and F’s 26% partnership interest by November 15, 1984. A
concluded the purchase of D and F’s partnership interests on November 15, 1984,
the same day A concluded the purchase of E’s partnership interest. The issue
involves whether there was a transfer from C to A or whether there were multiple
transfers from the individual partners of their respective partnership interests
to A.

The November 15, 1984 transaction constituted sales by the partners of their
respective partnership interests and qualify as exempt occasional sales since the
partners as individuals were not required to hold seller’s permits. First of all, E’s
sale to A was not simultaneous with those of D and F. In fact, A and E had
attempted to consummate their transaction but were thwarted by the litigation.
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When A and E finally did complete their transaction, it was on vastly different
terms than were D and F’s interests. The fact that E’s sale was transacted on the
same day as D and F’s sales does not affect this conclusion. The sales were not
simultaneous and were on different terms. The same day closings were a response
to the litigation, not evidence of commonality of actions by the partners. 7/5/88.

395.0828 Sale of an Airplane. The members of a flying club own an airplane.
One member resigns from the club and relinquishes his interest in the plane to the
remaining members. If the resigning member owned an outright interest and
received no consideration for his share, no sale would have occurred and no tax
would be due. However, if the remaining members pay for the resigning
member’s share or assume the resigning member’s share of indebtedness, a sale
subject to use tax would occur. 6/30/81, |

395.0835 Transfer of Limited Partnership Interest. Limited partnership
interests are similar to shares of stock in a corporation. A limited partner has no
interest in specific partnership property nor has the right to receive (partnership)
property, other than money, unless otherwise specified in the partnership
agreement. Accordingly, a transfer of a limited partnership interest in a limited
partnership that owns a horse is a transfer of intangible personal property and is
not subject to sales or use tax. 12/10/86. (Am. 2002-2).

395.0840 Undivided Interest. When A, an individual proprietor, sold an
undivided one-half interest in his machinery and equipment to B for $20,000 cash
and, on the same day and pursuant to the same agreement, A and B transferred
their interests to a newly formed corporation for two promissory notes of $20,000
each and became equal owners of the capital stock, A is liable for tax on $40,000.
The second transfer is not an exempt occasional sale as defined in Section 6006.5
because, under the circumstances, B was a mere conduit of title. 7/17/64.

(e) EXECUTORS AND ADMINISTRATORS, SALES BY

395.0860 Auction Sales. Where annual sales by auction are made on behalf of
an estate of a deceased person, the auctioneer and not the estate is the retailer. A
single sale by the estate was, therefore, an exempt occasional sale. 10/30/62.

395.0880 Liquidation Sales by executors and administrators, even though not
connected with a business carried on by a testator during his lifetime, are not
exempt as occasional sales, if sufficient in themselves to require the holding of a
seller’s permit. 10/24/52.

395.0920 Number of Sales. Since an executor made three or more retail sales of
tangible personal property of a substantial amount within a 12-month period, he
came within the definition of a seller and was required to hold a seller’s permit.
Therefore the sales could not qualify as exempt occasional sales because each
transaction was “‘one of a series sufficient in number, scope and character to
constitute an activity requiring the holding of a seller’s permit.” 8/30/67.

395.0940 Operation of Business. When executrix operates business as seller in

administering estate, subsequent sale of personalty used in business is taxable.
3/13/51.
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395.0960 Public Administrators, sales by, governed by same general rule as
executors and administrators. Thus, tax is inapplicable if but one or two sales are
made during administration of a particular estate, regardless of how many estates
may be in the course of administration by a public administrator. If, however, the
administrator makes three or more sales in substantial amounts during any
twelve-month period during the administration of a particular estate the tax is
due. 10/24/52.

395.0980 Trustee In Bankruptcy. A transfer of the assets of a bankrupt
corporation to a third party by a trustee in exchange for the assumption of the
indebtedness related to the assets is an exempt occasional sale if the trustee has
not made three or more sales within a twelve month period from the bankruptcy
proceedings of the corporation. However, the transfer of any vehicles required to
be registered with the Department of Motor Vehicles which are included in the
transfer are subject to use tax. 5/30/90.

(f) SALE OF A BUSINESS GENERALLY

395.1000 Allocation of Receipts. A contract for the sale of a business provided
for a specific allocation of the selling price to the various assets of the business.
An amendment to the contract ascribing a greater value to “good will,” and a
lesser value to the tangible personal property, was executed after title passed to
the purchaser. Since there was no evidence that the revaluation of “good will”
was more reasonable than the original valuation and no consideration was given
for the revaluation, sales tax was applicable with respect to the tangible personal
property according to the allocation in the contract prior to amendment. 12/23/65.

395.1040 Allocation of Receipts. In the sale of a business consisting of vending
machines on location, the sales tax does not apply to that portion of the contract
price which represents the intangible value of the location privileges. 3/10/59.

395.1057 Cable TV Company—Sale of Assets. A cable TV company’s only
sales consist of selling eleven decoder boxes to individuals who own their own
satellite dishes and do not receive cable services. In this situation, the cable TV
system is regarded as a service enterprise. The taxpayer’s sales of decoder boxes
are separate from the service activity and are, in effect, a separate business.
Accordingly, upon the sale of the assets, tax applies only to the sale of tangible
personal property held or used in the activity of selling decoder boxes.
(Regulation 1595(a)(5)(A)(1) and (a)(5)(B)(2) 3/19/90.
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395.1058 Cable TV System. A cable TV business, which only made sales
(leases) of hand held remote control units, is a service enterprise making
incidental sales transactions. In the sale of such a business, tax applies only to the
gross receipts from the sale of the tangible personal property used in the selling
(leasing) activity. 4/9/90.

395.1060 Discontinuance of Business, Sales After. Individual sales of
equipment at the time of discontinuance of a selling activity are subject to tax.
However, if a sale of equipment which had one time been used in activity
requiring a seller’s permit is retained at the time the activity is terminated with no
present intent of selling it, a later sale of that equipment is not subject to tax.
3/26/58.

395.1080 Discontinuance of Business, Sales After. When a business requiring
the holding of a seller’s permit is sold, the sale of the equipment used in the
business is not an exempt occasional sale even though at the time of the sale the
business had been discontinued. The sale is nevertheless, a sale of property held
or used in the course of an activity for which a seller’s permit is required. In any
event, the last sale may be one of a series of sales, particularly if there were prior
equipment sales. 8/28/57.

395.1100 Discontinuance of Business, Sales After. A sale is made of furniture
and fixtures held or used in an activity requiring the holding of a seller’s permit,
upon the exercise of an option in a lease agreement, the exercise of the option
occurring within a year after the date of sale of the business.

Assuming that the lease represents a true option agreement, and is not in lieu
of a sale, a sale does not occur until the exercise of the option. If the agreement
to sell was entered into by a retailer required to hold a seller’s permit, however,
the tax applies to the sale. 5/25/51.

395.1115 Escrow Established Equipment Sales Price. In a sale of a business,
the escrow instructions signed by the seller and the buyer provided the following:

“It is mutually agreed by the vendee and the vendor that the consideration paid
is $9,000 for the license, $15,000 for the fixtures and equipment and $4,000 for
the covenant not to compete.”

The sales price of the equipment in this transaction is $15,000 as set forth in the
escrow instructions even though this is higher than its book value and the
successor, after operating the equipment for only one month, sold the equipment
for $6,500. 4/27/64.

395.1120 Escrow Transactions, Time of Sale. When intended purchasers of a
business deposit a part of the purchase price in escrow, agree to pay the balance,
take possession of the premises and begin active conduct of the business, a sale
results under Section 6006 because possession of the property is transferred, but
the seller retains title as security for payment of the price. In such case, even if
there is not a transfer of title because conditions precedent to closing of the
escrow are not satisfied, there is nevertheless a sale by transfer of possession,
pursuant to Section 6006. 7/30/58.
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395.1140 Escrow Transactions, Time of Sale. An escrow transaction involving
the sale of an on-sale liquor business was cancelled and the operation and
possession of the business was returned to the owners by the intended purchasers
when their application of a transfer of the on-sale liquor license was denied.
There was no sale. Since the escrow did not close, there was no transfer of title.
The transfer of possession to the intended purchasers was not a transaction where
title was retained to secure payment of the purchase price, nor was it a transfer of
possession in lieu of a transfer of title. 4/14/58.

395.1160 Escrow Transactions, Time of Sale. Escrow agreement provided that
title was not to pass to the purchaser until a specified sum had been deposited in
escrow. At the time of the agreement, the purchaser made a nominal down-
payment toward the purchase price and at the same time entered into possession
under a separate oral rental agreement pursuant to which additional consideration
was paid. When the intended purchaser failed to complete the escrow agreement,
the owner regained possession and retained the nominal deposit as damages. No
sale resulted. The transfer of possession to the intended purchasers should be
regarded as a rental apart from the contract of sale and not a transfer of possession
in lieu of a transfer of title. 4/14/58.

395.1189 Intellectual Property. Company A, which holds a seller’s permit, is
selling substantially all of its assets to Company B. Company A is a supplier of
specialized information management software, related databases, and also
provides services to certain industries. The seller does not own all of the
computer storage media containing the intellectual property. The storage media is
located in California as follows:

(1) Intwo mainframe computers on loan from a third party as part of a joint
development agreement.

(2) On aleased VAX computer of which Company A owns 43 gigabytes of
space and leases 25 gigabytes from the equipment lessor (A pays use tax on
rentals payable).

(3) Storage media on PC’s owned by A.

(4) On magnetic tapes stored in a facility as back up files and archived
materials.

(5) On Company A owned magnetic tapes and floppy disks held for resale.

(6) Company A owned tapes and disks located at its facilities or at a third
party manufacturer facilities which are used to duplicate tapes or disks for resale.

(7) Company A also plans to lease another 44 gigabytes of disk space to be
installed prior to sale.

The sales agreement provides that any tangible personal property containing
software source code or other intellectual property will be transferred as follows:

The transfer is set forth in chronological order:

(a) Company A will lease equipment containing 44 gigabytes of disk space
for a term of three years (item 7 above)
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(b) It will lease a VAX 6000 computer for three months to make electronic
transfers described below.

(c) It will transfer all of the information contained in its owned VAX machine
storage media to the newly leased 44 gigabytes of disk space.

(d) It will assign its lease of the newly leased 44 gigabytes of storage media
and the 25 gigabytes described in (2) above.

(e) It will assign its contract with the third party described in (1) above to the
buyer.

(f) It will assign its lease of the computers described in (2) above to the buyer
and also its newly leased VAX computer described in (b).

(g) All of the information contained in the PC’s described in (3) above will
be transferred electronically by directly linking the storage media involved to the
buyer’s newly leased VAX computer.

(h) After the buyer creates a back up of the information and verifies the
system, Company A will erase the information contained in its VAX machine
storage media and the storage media in the PC’s.

(i) Company A will transfer the blank storage media to the buyer.

(G) The buyer will transmit information in its storage media to its PC’s by
linking them to its newly leased VAX 6000.

(k) Until closing, the buyer will lease or loan Company A all of the
equipment transferred and give Company A an exclusive license to use the
intellectual property royalty-free.

(I) Company A will destroy or erase all tapes and disks containing source
code or database.

(m) The buyer will produce and send new tapes or disks to third party instate
manufacturers and instruct the manufacturers to erase or destroy the old tapes and
disks.

(n) Company A retains ownership of storage media described in (4) above
not transferred that contains source code or database information.

(o) Title to all documents, manuals, diagrams, designs, schematics, test
reports, drawings, printouts, will be transferred for a price of 130 percent of the
cost of physical reproduction

(p) Following closing, the buyer is allowed to copy any information on
Company A’s storage media; and one year from closing, Company A will transfer
all of its storage media with the purchase price being the value of the blank tapes
or disks plus any transfer costs.

Sales or use tax does not apply to the electronic transfer of the intellectual
property contained in Company A’s PC storage media or the exclusive
royalty-free license described in (k) above.

Sales tax will apply to all documentation described in (o) above at the price
agreed upon.
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Neither sales nor use tax applies from the assignment of lease or contracts
involving Company A’s leased storage media, the leased VAX computer
hardware, or the third party mainframes (item 1 above), except the buyer assumes
Company A’s tax obligation on the leases on which tax is paid on rental receipts.

Tax applies to the transfer of the PC’s, the blank Company A owned 43
gigabytes (See Item 2) and the blank or erased storage media based on fair market
value as determined by the agreement.

Tax does not apply to post-closing copies made by the buyer from Company
A’s tax paid media, but tax does apply to the transfer of media described in (p)
above.

No sales or use tax will be due from the lease of equipment by the Buyer to
Company A pursuant to (k) except for any continuing obligation to pay use tax
measured by rentals or the transfer. 6/4/93.

395.1200 Manufacturer. A manufacturing concern, all of whose prior sales
were made for resale rather than consumption, incurs liability for sales tax upon
the sale of its entire assets, measured by the selling price of that tangible personal
property held or used in connection with its business activity and sold for use by
the purchaser rather than for resale. 8/29/66.

395.1220 Purchase and Simultaneous Sale. Purchase and simultaneous sale of
business is an occasional sale by purchaser if he is not otherwise engaged in a
business requiring the holding of a seller’s permit although the sale to the
purchaser was taxable. The sale to the purchaser occurred at the close of escrow
where the purchaser did not take physical possession of the property, although
pursuant to the agreement of sale the first seller held the property for the
purchaser between a specified date and the close of escrow. 9/30/64.

395.1230 Research and Development Business. A business which is
developing a new computer product does not hold nor is it required to hold a
seller’s permit. The business sells its assets including work in progress. If the
product development had been completed, the business would have engaged in
selling it at retail. However, such completion is speculative depending on the
success of the development program. Accordingly, the sale of the work in
progress in a single transaction is exempt from sales and use tax as an occasional
sale. 2/22/89.

395.1240 Restaurant Equipment. A restaurant owner turned over the business
premises and equipment to a purchaser pursuant to an agreement of sale. The
purchaser operated the business for a period of two years at the end of which
period the owner executed a bill of sale to the purchaser for the equipment. Since
the equipment was used in an activity requiring a seller’s permit and was held for
sale in due course from the date the owner relinquished possession to the
purchaser until the date the bill of sale was executed, the transfer was not an
occasional sale. 8/30/65.

395.1243 Sale of Business. An escrow instruction for the sale of a business
provided that the total selling price was $475,000 and that the buyer would
reimburse the seller for sales tax on fixtures and equipment based on a valuation
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of $20,000 or as required by the State Board of Equalization. The seller’s books
stated that the fixtures and equipment had a depreciated value at the time of the
sale of $80,027.

Sales tax is normally based upon the selling price of tangible personal property
as agreed upon by the parties. No sales agreement has been submitted and the
escrow instruction is ambiguous. The clause with respect to sales tax appears to
be included primarily for the purpose of stating who is liable for the tax. If the
buyer can show from his income tax records that he actually used the claimed
$20,000 price for income tax depreciation purposes, that value should be
accepted. 2/8/80.

395.1245 Sale of Furniture and Fixtures. Company A entered into an
agreement to sell its business, fixtures, and liquor license to Company B.
Company B placed $10,000 in escrow, took possession of the premises, and had
the liquor license transferred to it pursuant to an agreement that company A
would obtain the consent of the mortgagee of the equipment. Company B
operated the business for one month but because of A’s failure to obtain the
consent of the mortgagee, B ceased operations and abandoned the premises. The
liquor license was deposited with the Department of Alcoholic Beverage Control
for transfer back to A.

The Board has taken the position that when intended purchasers deposit a part
of the purchase price in escrow, agree to pay the balance, take possession of the
premises, and begin active conduct of the business, a sale has taken place. In view
of the above, in this case, a sale has taken place. The sale of the tangible personal
property of the business is subject to tax. 9/10/65.

395.1251 Sales of Drawings and Blueprints. The sale of existing drawings and
blueprints in connection with the sale of a business for which a seller’s permit is
held is subject to tax. If the agreement provides that the drawings and blueprints
will be sold for 130% of reproduction cost, tax applies to the amounts as agreed
to by the parties. 10/19/90.

395.1251.500 Sales of Shutters to Related Entity. A taxpayer manufactures,
sells, and installs shutters in residences. The taxpayer sells both directly to
residential customers and to independent home improvement-type stores. In each
instance, the installation of the shutters is performed by the taxpayer. The
taxpayer’s sales to the stores are at a lower price than its direct sales to residential
customers, and the taxpayer separately states installation charges to the stores.
However, installation is included in the purchase price to the customer, whether
the customer has contracted with a store or directly with the taxpayer. Taxpayer
currently treats the shutters as fixtures and charges sales tax on the price at which
it sells the shutters to the independent companies, exclusive of installation
charges.

The taxpayer proposes to establish a new sales company (separate entity)
which will be 95% owned by the taxpayer. The new company will purchase
shutters from taxpayer and make sales of shutters to customers, but the
installation will continue to be done by taxpayer at a fixed installation charge.
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The taxpayer will sell the shutters to the new company at a price similar to the
price at which it sells to independent companies. In short, the new company will
consummate the sales transaction with the customer, but the taxpayer will
actually furnish the shutters and install them. The question raised is whether the
measure of sales tax should be the price charged to the sales company for the
shutters exclusive of installation charges.

The transfers between related parties (e.g., between a corporation and a
majority-owed subsidiary corporation) are generally disregarded for sales and
use tax purposes if they are not structured as if at arms length. However, if
taxpayer and its related new entity conduct their transactions with each other as
if at arms length, their transactions would be treated in the same manner as
transactions between the taxpayer and the independent home improvement-type
stores. The sale of shutters by taxpayer to the new company would be considered
as arms length transactions if taxpayer’s sales to the new company are made at
the same or equivalent price as its sales to unrelated stores. If such is the situation,
sales to the new company may be treated in the same manner as taxpayer’s sales
to independent stores for sales and use tax purposes. 6/3/97.

395.1252 Sales Price of Fixtures and Equipment. The buyer and seller signed
an executory contract for the sale of the business. The agreed purchase price was
placed in escrow and the buyer took possession of the business. Under these
conditions, the sale of the business has occurred.

While the purchase price remained in escrow, the buyer filed a complaint in
superior court seeking reformation of the contract and rescission, alleging that the
equipment furnished was not suitable for use in the business and requesting that
the court reduce the purchase price to reflect the true value of the business. It has
been held that sales and use taxes are properly computed on the agreed upon sales
price of tangible personal property and a subsequent ‘““adjustment” of the sales
price as part of a settlement of litigation does not entitle a taxpayer to a refund of
any portion of the initially computed sales or use tax. 4/22/93.

395.1253 Service Business. A taxpayer sold substantially all of its assets to a
nonrelated entity. Prior to the sale of assets, the taxpayer operated a business
which stored records, documents, and other boxed papers for its clients. The
taxpayer made a monthly charge per box for storage. The taxpayer made limited
sales of storage boxes to its clients and held a seller’s permit for this activity.
Approximately 99 percent of its revenue was from its storage business.

The storage business itself was a service business. Its customers could rent a
storage place without purchasing boxes and purchasers of boxes never receive a
reduced storage rate. Under the specific facts in this case, the taxpayer operated
a service enterprise and made separate and incidental sales as discussed in
Regulation 1595(a)(5)(A). Accordingly, only the sale of assets used in
conjunction with the sale of boxes is subject to tax. 11/9/93.

395.1255 Snack Bar with Laundromat. A taxpayer applied for and received a
seller’s permit to operate a snack bar with laundromat. The tangible personal
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property of this business has now been sold. It appears that this was one business,
not two, located at the same address, without any physical barriers, and it was
operated as a joint endeavor.

This operation was a retail establishment, which was run as a single business,
and required a seller’s permit. The sale of the washers and dryers is subject to
sales tax. 12/21/92.

395.1256 Stipulated Judgment for Rescission. A purchaser of a business
entered an action for rescission and restitution and for fraud and general damages
based upon alleged misrepresentations as to the anticipated value of business.
The seller of the business generally denied the allegations of the complaint and
entered into a stipulation for judgment granting rescission to the purchaser,
conditioned upon the delivery of title to the property within six months free and
clear of liens and encumbrances and other performances. The purchaser was
unable to clear all of the outstanding debts and obligations. The seller then
undertook payment of the balances owed and resumed possession and operation
of the business. The seller ultimately received a bill of sale for the fixtures and
equipment.

In this situation, the parties conditionally stipulated judgment for rescission
was not carried out according to its precise terms. Nevertheless, it is apparent that
the other contracting party, the seller, waived the purchaser’s default and
accepted return of the business with only a partial performance. In view of this,
it was concluded there was not a second sale by reason of the return of the fixtures
and equipment to the seller. A rescission and return of property to its original
owner does not result in a second sale. 9/24/76.

(g) “SUBSTANTIALLY ALL THE PROPERTY”—TRANSFER OF

395.1258 [Evidence of Consideration. When intercompany debits and credits
are recorded in the books (of account) in connection with the intercompany
transfer of fixed assets, such book entries are sufficient evidence to support a
finding that assets were transferred for consideration. Accordingly, the
intercompany debits and credits represent the sales price of the property
purchased and the (gross) receipts from the sale of the assets and are subject to
tax. 4/28/93.

395.1260 Intangibles and Realty. Sales of intangible personal property and real
property not being covered by the taxing provisions of the Sales and Use Tax
Law, should not be considered included within the meaning of “property” as
used in Section 6006.5(b). 11/12/58, |

395.1295 Occasional Sale Followed By Statutory Merger. A California
corporation transferred all of its tangible personal property used in an activity
requiring a seller’s permit, including other assets not so used and some corporate
liabilities, to a wholly owned subsidiary. Such a transfer would qualify as an
exempt occasional sale, provided all of the assets used in the activity requiring a
seller’s permit were transferred, the real or ultimate ownership of the property
remained substantially unchanged and the corporation had a valid business
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reason for structuring the transfer in this manner, other than the avoidance of the
sales or use tax. In addition, the subsequent merger of the wholly owned
subsidiary into an unrelated Delaware corporation would also not result in sales
tax liability, provided the laws of Delaware regarding statutory mergers are
similar to those in California. 9/24/93.

395.1300 Out-of-State Property. To come within the exemption in Section
6006.5(b), relating to occasional sales, the owner must transfer not only all of the
property in California used in the selling activity, but also all property wherever
used in connection with the selling activity. 5/1/59.

395.1313 Partnership Assets Transferred to Partners Then to Corporation.
A partnership, which is not required to hold a seller’s permit, distributes all of its
tangible personal property assets to two partners who each own the partnership
equally. The partnership owns property divided into five categories. Categories 1
and 2 are real estate holdings. Category 3 is construction equipment and vehicles
used by the partnership for business purposes, and includes an aircraft for which
the partnership is indebted. Category 4 is office furniture and equipment used by
the partnership for business purposes. Category 5 is property used by the
individual partners for personal use or investment.

Each partner will receive an undivided one-half interest in Categories 3 and 4
of the partnership assets including the indebtedness on the aircraft. Immediately
after these transfers, each partner will contribute his/her undivided one-half
interest in the assets including the indebtedness on the aircraft to a corporation in
which each partner owns 50 percent of the stock. Neither partner will receive
additional stock or other equity in the corporation.

Assuming the partnership or the individual partners have not made any other
sales of tangible personal property in a twelve month period, the transfer of the
assets except for the vehicles and aircraft to the individual partners and the
subsequent transfer to the corporation will be exempt from sales tax as an
occasional sale under section 6006.5 (a).

Since Categories 1 and 2 are real estate holdings and Category 5 property is not
used in the operations of the partnership’s business, the Category 3 and 4
property transferred is all of the tangible personal property used by the
partnership in the course of its business operations. Therefore, it appears that all
or substantially all of the tangible personal property used by the partnership in the
course of its business activity is being transferred to the individual partners.
Therefore, the transfer of the vehicles and aircraft as well as the transfer of the
other assets in Category 3 and 4 are exempt from sales or use tax since the
ownership after the transfer to the individual partner remains the same. A similar
analysis applies to the transfer by the individual partner of the vehicle and aircraft
and the other assets in Category 3 and 4 to the corporation since the individual
partners each own 50 percent of the stock of the corporation. 8/8/88.
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395.1320 Partnership Sale to Corporations. Where, in one transaction,
substantially all of the assets of a partnership are transferred to three corporations,
a portion to each, it is an exempt occasional sale for the reason that each partner
had an equal shareholding interest in each corporation. 2/1/57.

395.1340 Partnership Sale to Corporations. An equal partnership organizes
two corporations, the stock in which is also owned equally by the partners. The
sale by the partnership of automotive equipment to the corporations not
constituting substantially all of the partnership’s tangible assets, is not an
occasional sale. The subsequent transfer in the following year of all of the
remaining assets of the partnership to the corporation results in an exempt
occasional sale. 7/23/53.

395.1360 Partnership Sale to Corporations. In order for a transaction to be
exempt as an occasional sale under Revenue and Taxation Code, Section
6006.5(b), there are three necessary elements, each of which must be present.
These are:

(1) the transfer must be of all or substantially all of the property,

(2) held or used in the course of an activity for which a seller’s permit is
required, and

(3) after the transfer the real or ultimate ownership of the property involved
must be substantially similar (80 percent rule) to that which existed before the
transfer.

Where a partnership transfers to a corporation certain property at a branch
plant, the first essential element is lacking, as the fact that it is a branch plant
indicates that the property transferred is only a portion of the assets held by the
partnership. 4/7/53.

395.1380 Part of Property or Segment of Business Transferred. Transfer of a
part of the property or one segment of a business, such as the sales and
distribution portion of a manufacturing business, to a corporation in return for
stock therein, does not meet the requirements of an occasional sale under the law.
7/23/53.

395.1381 Part of Property or Segment of Business Transferred. The term
“substantially all the property” as used in subdivision (b) of section 6006.5 of the
Revenue and Taxation Code means all property, not just the property held in the
course of a single activity which requires the holding of a seller’s permit.
Accordingly, a business which sells merchandise to two classes of clientele (such
as wholesale customers and retail customers) is engaged in one activity. Even if
one were to accept the argument that it constituted two activities, section 6006.5
requires the transfer of all or substantially all the assets used in all selling
activities. 5/13/74.

395.1400 Part of Property or Segment of Business Transferred. The sale of
equipment by a corporation to a stockholder for the stockholder’s capital stock in
the corporation is subject to tax.
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The sale does not qualify as an occasional sale for the reason that the
corporation is to continue in business and is only transferring a portion of its
assets. Secondly, the ownership of the property transferred will be in one former
stockholder who was not the major stockholder in the corporation. 1/7/53.

395.1420 Part of Property or Segment of Business Transferred. A
corporation operating five separate stores created four new corporations and one
branch was sold to each corporation. While the sole shareholders in the new
corporations were also in control of the original corporation, the fact that all or
substantially all of the assets were not transferred, but on the contrary the main
office and store was retained by the seller, prevents the sales from qualifying as
“occasional” sales. 12/9/53.

395.1440 Part of Property or Segment of Business Transferred. A
corporation is owned equally by two parties. They agree to separate the operation
of the business. To accomplish this purpose the corporation sells to one of the
parties certain assets in return for all of the stock of the corporation owned by
such party.

The transaction is clearly not an occasional sale within the requirements of
Section 6006.5(b). All or substantially all of the property of the corporation is not
transferred, nor is the real or ultimate ownership of the property substantially
similar to that which existed prior to the transfer. 3/16/53.

395.1460 Permit Requirement—Meaning of “Activities”. The “activity” in
section 6006.5(b) is the activity of selling, and is not limited to the selling activity
carried on at individual locations for which permits have been issued under
section 6067. The permit requirement in section 6067 is to facilitate
administration and does not purport to affect the occasional sale exemption by
enlarging it to apply when there is a sale of substantially all assets used in a
selling activity at a particular place for which a permit was issued when the assets
sold do not constitute substantially all assets used in all of the seller’s activities
requiring seller’s permits. 3/16/59.

395.1480 Permit Requirement—Meaning of “Activities”. The requirements
of Section 6006.5(b) are not met unless substantially all of the property, held or
used in activities for which a permit would be required, is transferred. If a person
engages in two separate and distinct selling businesses, the transfer of all the
assets used in only one business is not an occasional sale. The distinction between
activities contemplated by Section 6006.5 relates solely to the distinction
between activities for which a seller’s permit would be required and those
activities for which a seller’s permit would not be required. 9/27/66.

395.1500 Real Property. In determining whether all or substantially all of the
property sold is held or used in connection with an activity for which a seller’s
permit is required, we do not take into consideration real property. Thus, where
a partnership transferred to a new corporation all of its assets except building and
land, and the ultimate owners of 90 percent of the corporation’s property were the
owners of all of the property prior to transfer, the requirements of Section
6006.5(b) are met. 1/24/55.
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395.1520 Subsidiaries. “A” corporation has two wholly-owned subsidiary
corporations, “B” and “C.” Principal business of all three corporations is the
same and each holds a seller’s permit. It is contemplated that “B” will be
dissolved and all of its assets distributed to “A” in complete liquidation. These
assets would be forthwith transferred by “A” to “C.”

The transfer from “B” to “A” is exempt. The transfer from “A” to “C” would
not be exempt as all of the assets of “A” are not involved. It is possible that the
transfer from “A” to “C” is not a “sale,” in that it could be considered a
contribution to capital if “A” did not receive any consideration for the transfer. If
“A” did receive any consideration for the transfer, the tax would apply on the
portion thereof which covers the transfer of tangible personal property. 1/11/55.

395.1524 Substantially Same Ownership. Some divisions of Company A are
engaged in selling activities requiring the holding of a seller’s permit. The
transfer of all the assets, including all the vehicles, of a nonselling division of
Company A to an existing corporation wholly owned by Company A does not
qualify for the section 6281 exemption. Section 6281 requires that substantially
all the assets held or used in the course of ‘“‘business activities” be transferred in
their entirety (substantially all of Company A assets, not just the assets of one
division). 9/14/84.

395.1525 Time Limitation for Transfer. Corporation A operated two divisions.
At its March 1, 1985 meeting, the Board of Directors approved a plan for
reorganization. Under the plan, two new corporations would be created and the
assets and liabilities of each of the two divisions would be transferred to the new
corporations, B and C, in exchange for their stock. The result would be that A
would be a holding company for two wholly owned subsidiaries. By June 1985,
the creation of the new subsidiary C, the transfer of the assets and shares of stock,
and the required filings appear to have been completed. A bill of sale transferring
the assets was dated June 14, 1985. The creation of the new B subsidiary, the
transfer of the assets and the shares of stock, the first meeting of the new board,
and the required filings were not completed until November 1985. The stock
transfer was accomplished at the October 7, 1985 meeting of B’s board.

133

The requirement for a . transfer of all or substantially all of the
property . . . 7 must be tested immediately after the transfer in order to qualify
for the section 6006.5(b) exemption. Applying that standard to the transfer from
A to C leads us to conclude that the section 6006.5(b) exemption does not apply
to it. This conclusion necessarily assumes that less than 80% of A’s assets were
transferred on June 14, 1985.

Regarding the transfer from A to B on November 1, 1985, the section
6006.5(b) exemption would apply since all the remaining property of A was
transferred and there is no dispute that the real or ultimate ownership following
the transfer was substantially the same as it was before the transfer. 4/14/89.

395.1527 Transfer of Assets to Parent Corporation. In 1989, Corporation B
declared a dividend of certain assets to its parent, Corporation C; in return, C
assumed certain of B’s liabilities. The assets transferred were (1) all contracts
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which could be assigned without the consent or approval of the other party (with
certain exceptions); (2) all of B’s right, title, and interest in any patents,
trademarks, or any other proprietary rights in any technologies owned in whole
or in part by B; (3) all tangible assets of Corporation B, including, without
limitation, inventory, equipment, and accounts receivable, except such as may not
be transferred without the consent of any third party.

The sales price (the assumed liabilities) is subject to sales tax with respect to
the portion related to tangible personal property not sold for resale. This is true
unless that sale is entitled to an exemption, such as the occasional sale exemption
as defined in Revenue and Taxation Code section 6006.5(b).

The contracts that were transferred do not appear to be relevant unless tangible
personal property related to these contracts were transferred along with the
contracts. The transfer of the patents, trademarks, and other proprietary right in
technologies are intangible and do not factor in the percentage of tangible
personal property transferred. If the tangible personal property retained by B by
virtue of the contracts it retained, and by virtue of it being unable to transfer
without the consent of a third party, consisted of less than 20% of the tangible
personal property B held in the course of activities requiring a seller’s permit,
then B’s sale to C was an exempt occasional sale. 8/30/90.

395.1530 Transfer of Assets to Related Corporation. Corporation A
transferred assets to a wholly owned subsidiary, Corporation B. Corporation A’s
directors had voted approval for the transfer as a contribution to Corporation B’s
capital, and both A and B recorded the transfer as an “investment’. Corporation
B immediately contributed the assets to Joint Venture C, in exchange for a 50%
interest in C. Four days after obtaining the assets, Joint Venture C obtained a loan
and distributed the cash back to Corporation B, pursuant to the joint venture
agreement. On that same day, B issued a check in the same amount to
Corporation A. Both A and B recorded the check amounts as a reduction in A’s
investment in B.

The payment from B to A is construed as consideration for the assets
transferred, rather than a dividend. The original asset transfer from A to B was not
an investment, a contribution to capital, or any other transaction devoid of
consideration. The final result of this scheme was that A had cash and B had the
assets. Therefore, the asset transfer was a sale subject to tax, measured by the
price allocable to the noninventory tangible personal property. 9/16/91.

395.1534 Transfer of a Vessel. A taxpayer incorporated a wholly owned
corporation in Oregon in 1977 for the purpose of a sale and transfer of title to a
vessel to the corporation. On August 31, 1984, the corporation was dissolved.
The representative stated that, at that time, the taxpayer retained the ship and
assumed the liability on the mortgage. In December 1988, the taxpayer
refinanced the original mortgage for the remaining balance due. Apparently, it
was at that time the title to the vessel was officially transferred into the taxpayer’s
name from the corporation name.
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Upon dissolution of the corporation in 1984, its sole shareholder, the taxpayer,
became the owner of the vessel and assumed the liability owed with respect to the
vessel. Thus, there was a transfer of title in exchange for consideration. This
transfer did not qualify for the occasional sale exemption. The exemption
discussed in Regulation 1595(c) applies when substantially all of the assets used
by a person in a business activity is transferred. Here the taxpayer did not hold the
assets in a business activity. The measure of tax is the amount owed to the
mortgage on August 31, 1984. 7/7/92.

395.1540 Yacht. The sale by an individual of a ¥ interest in his personal yacht
to a joint venture in which he participated as an individual was not an exempt sale
even though the individual was the president and majority stockholder of the
three corporations that made up the other parties to the joint venture, because the
yacht did not comprise substantially all of the assets of a business activity, and
after the transfer the real or ultimate ownership was not substantially similar to
that which existed prior to the transfer. 8/24/67.

(h) OWNERSHIP “SUBSTANTIALLY SIMILAR”—“REAL OR ULTIMATE”
OWNERSHIP

395.1560 Bondholders. ‘“Bondholders,” as used in Section 6006.5 refers to
holders of bonds that are an ownership interest in a corporation rather than a
creditor’s claim. For a security to qualify as a bond for sales tax purposes, it must
be issued in serial form with interest coupons attached, be payable at a date
certain, be registrable, be readily transferable, be convertible to stock if desired,
and contain certain provisions for acceleration of payments in case of default.
12/23/59.

395.1570 Commencing Corporation and Sale of Stock. Corporation A
transfers its manufacturing business together with the corporate name and logo to
a new Corporation B solely in exchange for stock. Corporation A retains the
distribution portion of the business and receives a license from Corporation B to
use the company name and logo. Corporation A receives no other consideration
other than first issue stock. After the transfer, Corporation A sells some or all of
its stock in Corporation B to one or more buyers.

Assuming there is a valid business reason for structuring the transaction in this
manner, and its purpose is not merely to avoid sales tax, the initial transfer of
assets to Corporation B is nontaxable as contribution to a commencing
corporation. The later sale of Corporation B’s stock is not a sale of tangible
personal property. 8/9/93.

395.1575 Common and Preferred Stock—Similar Ownership. Company X
invested $13 million in Company Y and received 1,500,000 shares of Preferred
Series A and 500,000 shares of Preferred Series B stock. Other investors own
306,000 shares of common stock of Y with outstanding options to purchase
19,000 shares of common stock. Company Y will dissolve and all its assets will
be transferred to X in exchange for debt owed to X. X will also pay the common
stockholder of Y the payment which they have been guaranteed for their stock. X
will then contribute assets of Company Y to a joint venture.
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In determining if the ownership in a corporation will be substantially similar
(80%) after the transfer of assets from Y to X, all persons holding an ownership
interest in the corporation must be included in calculating the percentage of
ownership interest in that corporation (Regulation 1595(b)(2)). When all
ownership interests are represented by one class of stock, it is easy to determine
whether the 80% rule is satisfied. However, when there are two or more types of
ownership interests, calculating the percentage of ownership interest must be
computed on the relative values of such ownership. Since the value of the
respective stocks was not provided, a definitive answer to the question cannot be
made. In some cases, it may be necessary to have an audit to determine the
relative value of the two types of stock. Ownership will be substantially similar
only if the transferee owns 80% of the total value of the corporation. 8/30/88.

395.1578 Community Property. A corporation is owned as community
property by a husband and wife, although each hold 50 percent of the stock in his
or her own name. On dissolution of the marriage, the husband and wife are each
awarded 50 percent of the net assets in the corporation in the property settlement.
The distribution of the corporate assets is exempt as a transfer in which the real
or ultimate ownership is substantially unchanged. 7/28/94.

395.1585 Contribution of Tax-Paid Rental Equipment. A sole proprietorship
is planning to contribute all of its assets, subject to existing liabilities and to
lessees’ rights, into an existing shell corporation for legal liability reasons. The
existing corporation is 100 percent owned by the sole proprietor. The *“off-road”
construction equipment being transferred will continue to be leased to related
entities. The equipment does not consist of vehicles required to be registered
under the Vehicle Code. The sole proprietor does not hold a seller’s permit
because the equipment is leased in substantially the same form as acquired and
sales tax reimbursement or use tax has been paid timely measured by the
purchase price.

The transfer of the assets to the corporation qualifies as an occasional sale
under Revenue and Taxation Code section 6006.5 since the property was not held
or used by the taxpayer in activities for which the seller is or would have been
required to hold a sellers permit and the property is not vehicles required to be
registered under the vehicle code.

Since the corporation will acquire the equipment in a transfer of all of the
assets held or used by the taxpayer in its leasing activities, the ownership is
substantially the same after the transfer, and the transferor timely paid sales tax
reimbursement or use tax on purchase price, tax does not apply to the subsequent
lease of the equipment by the corporation. (Regulation 1660(b)(1)(E)). 4/15/94.

395.1600 Husband and Wife Partnership—Death of Wife. Where a husband
and wife partnership operate a business up to date of death of wife who leaves her
50 percent interest to her children, and subsequently a corporation is formed, the
sole stockholders being the surviving husband and all of said children, the

transfer of the assets to the corporation does not constitute a change in ownership
under Section 6006.5(b). 3/25/54.
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395.1620 Limited Partnership. Sales of assets from sole proprietorship to a
limited partnership constitutes a change in the real or ultimate ownership of the
business for purpose of applying the “occasional sale” rule, since the limited
partner has substantial rights in the business. 8/7/63.

395.1624 Loans as Equity. A person holds both common stock and a note of a
corporation. For purposes of determining whether a transfer of assets from the
corporation to the person meets the substantial change in ownership requirement
to qualify the transaction as an exempt occasional sale, only the stock ownership
will be considered. The fact that the Internal Revenue Service may assert that a
person advancing money to a corporation which is in dire financial need acquires
an ownership interest does not convert a transaction cast as a loan to an equity
purchase for Sales and Use Tax purposes. 4/17/75.

395.1640 Percentage of Ownership. For the ownership of property before and
after a transfer to be “substantially similar,” as provided in Section 6006.5(b)
relating to occasional sales, the owners of the property after the transfer must
have a percentage of ownership similar to their original interest. Thus, when
majority shareholders in a small corporation exchange the corporate property for
shares in a large corporation which held the remainder of the small corporation’s
stock, their percentage of ownership is materially reduced and, accordingly, their
ownership is not ‘““substantially similar” before and after the transfer. 4/24/59.

395.1650 Real and Ultimate Ownership. For purposes of determining whether
a sale is an occasional sale, the real and ultimate ownership is not affected by
changes only in rights to manage or to participate in profits and losses. Real and
ultimate ownership of the property after a transfer is substantially similar to that
prior to the transfer if after the transfer ownership rights in the event of
liquidation of the business are substantially similar to those prior to the transfer.
2/26/75

395.1660 Sale of Part and Lease of Remainder. A transaction whereby the sole
proprietor of a company sold 43 percent of the company’s tangible personal
property to a commencing corporation in which he was the sole stockholder, and
leased the remaining property to the corporation, does not qualify as an exempt
occasional sale under Section 6006.5(b). The phrase “transfer of property” in
Section 6006.5(b) means the transfer of beneficial ownership in the property,
rather than just the transfer of legal title. Since, under a true lease of tangible
personal property the lessor retains beneficial ownership of the property, a lease
is not a “‘transfer of property’” under Section 6006.5(b). Thus, the transaction in
question, with 43 percent of the property transferred to the corporation and 57
percent leased, is not an exempt occasional sale under Section 6006.5(b).
4/24/67.

395.1680 Single Sale to Several Entities. Where a taxpayer transfers
substantially all of its assets in a single transaction to several entities with the
result that its real or ultimate ownership of the property in one or more of the
transferee entities is changed more than 20 percent, the transaction is not exempt
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as an occasional sale pursuant to Section 6006.5(b). For such a transaction to be
exempt thereunder, the taxpayer’s ownership of the property in each of the
transferee entities must not be changed more than 20 percent. 3/18/69.

395.1700 Single Sale to Several Entities. A sale by a corporation would be
exempt as an occasional sale under Section 6006.5(b) where substantially all of
its working assets are transferred in a single transaction to three separate affiliated
corporations having substantially the same ownership as the transferor. 5/17/62.

395.1720 Single Sale to Several Entities. Where in one transaction,
substantially all the property of an individual’s business is transferred to two
corporations, a portion to each, it is an exempt occasional sale as the individual
involved was the sole shareholder of both corporations. 2/18/57.

395.1740 Single Sale to Several Entities. When substantially all the assets of a
corporation held or used in an activity requiring a seller’s permit are transferred
simultaneously to two or more subsidiary corporations, each of which are wholly
owned by the transferor, or the transferor owns at least 80 percent of the stock in
each of the subsidiaries, the transaction qualifies as an exempt occasional sale.
5/12/66.

395.1760 Single Sale to Several Entities. Where a sole proprietor sells a
one-fifth interest in his business to each of four parties, payable partly in cash and
partly in notes, a taxable sale results within the meaning of Section 6006.5
6/22/53.

395.1768 Transfer Between Related Entities. A and B together with
Corporation C each own one-third of a Limited Liability company (LLC). The
same three own a one-third interest in another Company D except that A and B
own their interests through a different corporation (Holding). Company D will
form a wholly-owned subsidiary (NEWCO). NEWCO will purchase all of the
assets of the LLC.

In the final analysis, A, B and C hold a one-third interest in the LL.C and each
will hold a one-third interest in NEWCO. Since the tracing of ownership through
multiple levels of ownership [e.g., the “grandparent” of the sellers and the “great
grandparent” (Holding) of the purchaser] leads to the same person, for purposes
of the occasional sale definition in section 6006.5(b) the ownership will be the
same before and after the transfer even though a tracing only through the
“grandparent” reveals no common ownership. 4/17/97.

395.1770 Transfer of Assets to Limited Liability Company. The sale of all of
the assets of a corporation to a Limited Liability Company which will be owned
by the same persons who owned the corporation in the same proportional
ownership is exempt pursuant to section 6006.5(b). 12/21/95.

395.1780 Unsecured Creditor. A purchasing corporation which was an
unsecured creditor of the selling corporation is not regarded as ‘““a person holding
an interest in the (selling) corporation,” and tax is properly applicable to the sale
of tangible personal property by the selling corporation. 9/5/52.
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395.1783  Vessel Distributed To Individual Partners and Then Transferred to a
Corporation. A partnership rents a houseboat, its only asset, and pays use tax
on the rental receipts. The houseboat is distributed to the individual partners, each
receiving their same prorata share as their partnership interest. This distribution
is a transfer of all property without a change in ultimate ownership since each
partner will own the same percentage of ownership in the houseboat after the
transfer as that partner owned in the partnership. Thus, this distribution is a
transfer of all property without a change in ownership as set forth under
Regulation 1595 and exempt from tax under section 6281.

Upon the transfer of the houseboat by the individual partners to the
corporation, if the individual partners receive no consideration other than the first
issue of stock of that corporation, there would be no sales or use tax applicable
to the transfer under Regulation 1595. If however, there is some consideration
received by the partners such as an assumption of the corporation’s liabilities,
then that consideration will form the measure of tax unless the transfer qualifies
for the exemption under section 6281.

Assuming the transfer to the corporation is part of a transfer of at least 80% of
the tangible personal property held or used by each of the individual partners in
the course of their business activities and assuming that the stock they receive in
the corporation is proportionate to the ownership interest each held in the
houseboat, the transfer would qualify for the exemption under section 6281.
11/18/88.

(i) TRANSFERS AND CONTRIBUTIONS TO NEW CORPORATION OR
PARTNERSHIP

395.1795 Assets not Transferred Simultaneously. The transfer of assets by a
bankrupt company to a commencing corporation in exchange for the shares of the
commencing corporation will not be regarded as taxable consideration under the
following conditions, even though some of the assets will not be transferred
simultaneously with the issuance of the stock:

(1) The transfers of the assets are part of a single integrated bankruptcy plan
of reorganization in which the commencing shares and other items are being
exchanged for all of the transferred assets.

(2) The plan has been approved by the bankruptcy court.
(3) The time between transfers will be short, only a few weeks.

If the above conditions are met, the transfers of assets will be regarded as
transfers to a commencing corporation partly in exchange for the first issue stock
of a commencing corporation (Regulation 1595(b)(4)). That is, the stock will not
be regarded as taxable consideration for the transfer of assets. Tax does apply,
however, to any consideration given for the transfer, including assumptions of
indebtedness and warrants received by the transferor. 7/15/93.

395.1796 Assumption of Loan Obligation. Two individuals who were
members of a partnership purchased an airplane which they owned equally in
their own capacities. They paid part cash and the balance of the purchase price
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was a loan obtained in their individual capacities. After using the airplane for
about a year, the owners transferred the ownership of the airplane to a new
corporation. The loan on the airplane was not transferred to the corporation. It
remained in the names of the individuals. However, the payments on the loan
were made by the corporation.

Even though the loan obligation on the airplane was not formally transferred to
the corporation, the corporation nevertheless assumed the loan obligation by
making the monthly payments on the loan. This constitutes consideration for the
transfer of the title to the airplane and, thus, the amount of the loan obligation
assumed is the measure of the tax due. 6/23/89.

395.1800 Commencing Corporation. A transfer of assets directly to a
commencing corporation formed for such transaction, solely in exchange for all
of the stock of such new corporation is not subject to tax. 1/7/53.

395.1820 Commencing Corporation. Transfers of less than 80 percent of total
assets will qualify as exempt if the transfers are to a commencing corporation
solely in exchange for stock ownership in that corporation. If, in addition to
stock, there is consideration received from the corporation, such as notes, cash, or
assumption of liabilities, then, to this extent, taxable gross receipts have been
received. 12/17/57.

395.1840 Commencing Corporation. The sale of partnership assets to a
commencing corporation for stock is an exempt occasional sale provided the
requirements of Section 6006.5(b) are met even though it is contemplated there
will be a sale of stock for cash which will substantially change the ultimate
ownership where the Corporations Commissioner requires the sale to the partners
to take place prior to any sale of stock for cash. Such procedure is not done to
avoid sales tax, and does not constitute a step transaction. The requirements of the
Corporations Commissioner constitute a good business reason in this instance.
3/1/66; 7/28/86.

395.1841 Commencing Corporation. A corporation may be considered a
“commencing corporation” within the meaning of Regulation 1595(b)(4) even
though shares of the corporation are not immediately issued upon its formation.
Where there is a delay in the issuance of such stock, a facts and circumstance test
will be applied to determine whether a corporation is regarded as a “commencing
corporation” when it issues stock in exchange for property. 7/15/93.

395.1860 Commencing Corporation. Machinery and equipment transferred by
taxpayer to corporation formed by taxpayer, solely as capital contribution for
which taxpayer received stock, is not taxable sale. 7/31/50.

395.1880 Commencing Corporation. Assumption of Liabilities Measurable
Consideration. Transfer of a corporation’s assets to a newly-formed
corporation in consideration for the new corporation’s stock and the assumption
by the new corporation of the parent corporation’s liabilities was subject to sales
tax because the parent corporation’s property transferred to the new corporation
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was not substantially all the property owned by the parent and because the
consideration in the form of liabilities assumed by the new corporation was
measurable. 6/5/70.

395.1881 Commencing Corporation—Assumption of Liabilities Measurable
Consideration. Liabilities such as pension funds, tax withholdings, real estate
mortgage, and capitalized leases which are not directly related to tangible
personal property transferred are considered part of the assumed liabilities in
calculating the measure of tax on the sale within Regulation 1595(b)(4).
However, if the liabilities are those that will be incurred after the sale for benefits
that will be received after the sale (contingent liabilities), those amounts are not
assumed liabilities and would not be used in calculating the measure of tax.
11/15/90.

395.1885 Commencing Corporation—Definition. A corporation is a
commencing corporation within the meaning of Regulation 1595 if it has not
previously issued any stock. The mere recordation of its corporate existence with
the Secretary of State and the Franchise Tax Board does not in and of itself
disqualify the corporation as a commencing corporation for purposes of
Regulation 1595. 11/29/89. (Am. 2000-2).

395.1892 Commencing Corporation and Subsequent Sale of Stock. A
proposed transfer of all of the assets and none of the indebtedness of a
manufacturing business to a newly-created subsidiary solely in exchange for
stock, followed by the sale of such stock will not be a taxable transaction for
purposes of the California Sales and Use Tax law.

The transfer is exempt because it meets the requirements of section 6006.5(b),
transfer of all assets to a newly-created entity when after the transfer, the
ownership of the property is the same as existed before the transfer. In addition,
transfers of property to a commencing corporation in exchange solely for the first
issue of stock of the corporation are nontaxable under Regulation 1595(b)(3),
except to the extent the transferor receives consideration such as cash, notes, or
assumption of indebtedness. Each of the foregoing provisions apply to the
proposed transfer of assets to the newly-created subsidiary.

Moreover, the transfer of the assets to the commencing corporation followed
by the sale of such stock is structured in this manner to maintain compliance with
federal labor laws and other valid business purposes. 6/4/90.

395.1893 Contributions. Two separate entities, A and B, formed a joint venture
to construct a pipeline distribution system; each having a one-half interest in the
undertaking and each contributing one-half of the assets to the joint venture. At
the outset, each party contributed cash in equal amounts. Later, entity A
contributed equipment and entity B contributed cash in amounts equal to the
value of the equipment. The parties retained their 50-50 or equal interest in the
joint venture.
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In the above transfer, there is no sales tax liability upon the transfer of property
to a joint venture or partnership by way of contribution to the capital of the
venture or partnership. Thus, where entity A contributed equipment to the joint
venture’s capital account and received nothing in return from the joint venture in
the way of cash or other consideration; there would not be a sale of the asset. In
this instance the other joint venturer contributed assets equal in value to those
contributed by entity A in order that their respective interests remained the same.
The fact that all of the assets were not contributed simultaneously is not
controlling and does not result in a sale. The application of tax turns on whether
the joint venture paid anything in the form of consideration (cash, assumption of
liabilities or other property valued in money or moneys worth) to the transfer.
9/17/73.

395.1897 Incorporation of Partnership. A 50/50 partnership of A and B
formed a corporation and all assets and liabilities of the partnership were
transferred to it. The corporation issued three classes of stock to the partnership:
Class A Common Stock representing 50% of the capitalization of the corporation;
Class B Common Stock representing 12'%2; and Preferred Stock representing
37Y5. The Articles of Incorporation stated that Class B Common Stock holders
were entitled to elect only one member of the Board of Directors and that under
certain conditions the Class B Common and Preferred Stock could be redeemed
at the option of the corporation. Upon dissolution of the partnership, all of the
Class A Common was distributed to B. This transaction meets section 6006.5(b)
definition of occasional sale in spite of the conditions imposed on the Class B
Common and Preferred Stock. All property of the partnership was transferred to
the corporation and after the transfer the ultimate ownership was substantially
unchanged. 3/5/75.

395.1900 Incorporation of Sole Proprietorship. The transfer of a sole
proprietorship’s assets and liabilities in return for all the capital stock of a
commencing corporation was not taxable because the transaction was an
occasional sale under Section 6006.5(a), if the assets sold were not held or used
by the sole proprietor in the course of an activity for which a seller’s permit was
required and if the sale was not one of a series sufficient in number, scope, and
character to constitute an activity for which a seller’s permit was required, or
under Section 6006.5(b) if the assets sold were held or used by the sole proprietor
in the course of an activity for which a seller’s permit was required, because all
the assets were transferred and because the ownership of the assets remained the
same as that which existed before the transfer. 10/8/69.

395.1920 Incorporation of Partnership. When a corporation has been formed
from a partnership and the original partners’ ownership interest in the tangible
personal property of the business has been diluted to a 25 percent interest from
their former 100 percent ownership, the transfer is not exempt as an occasional
sale under Section 6006.5(b). Where the assets, including goodwill, were
transferred to the corporation in exchange for corporate stock and the assumption
of partnership liabilities by the corporation, the measure of the tax is limited to
the partnership liabilities assumed by the corporation. 8/28/64.
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395.1924 Joint Venture. Two parties participated in performing construction

contracts. They were found not to have formed a joint venture because:

(1) There was no formal joint venture agreement.

(2) The parties did not share profits and losses.

(3) The accounting entries were not consistent with the existence of a joint
venture.

(4) Only one of the two parties actually entered into a contract with the
general contractor.

(5) The participation of one of the parties was limited to providing materials.

(6) One party was created to carry on a particular activity rather than for the
purpose of engaging in a joint venture. 3/30/76.

395.1935 Multi-Step Transactions. A corporation which owns a hotel enters
into a partnership arrangement involving the hotel with a family trust. To
structure the partnership arrangement, it enters into a Transfer Agreement which
called for the following transactions to occur in order:

(1) Corporation will transfer by Grant Deed 1% fee interest in the hotel
(excluding personal property assets) to the trust. The consideration for this
transfer will be 1% of $16 million less 1% of the estimated value of 1% of the
hotel personal property assets.

(2) Corporation will contribute its 66% interest in the hotel real property and
the trust will contribute its 1% interest in the hotel real property and cash to a
newly formed partnership, a limited partnership. At the same time, Corporation
will also contribute all of the hotel-related assets which it owns. In exchange,
Corporation will receive a 50% general partnership interest and a 49% limited
partnership interest. The trust will receive a 1% limited partnership interest. The
partnership will assume all obligations belonging to the hotel property.

(3) The trust will then purchase from Corporation its 49% limited
partnership interest. The purchase price shall be 49% of $16 million plus the
value of 1% of hotel personal property, less the amount contributed by the trust
in step 2 above.

This multiple transaction requires a two tier analysis. First, each step in the
series of transactions must be analyzed to ascertain if there is a taxable retail sale
at some point. Second, the transactions, which occur simultaneously, must be
analyzed for the purpose of determining whether intervening steps of the
transaction should be disregarded and the transactions should be analyzed only as
a before and after basis, with all intervening steps of the transaction disregarded
for sales and use tax purposes.

The sale of a 1% interest in the real property by Corporation to the trust is not
a taxable event as sales tax only applies to tangible personal property.

The contribution by Corporation of all of its assets to the partnership is a
transfer qualifying as an occasional sale and is exempt from the tax. (Sections
6006.5 (b) and 6367).

Under California Corporation Code section 15672, the sale of a limited
partnership interest does not terminate or dissolve a limited partnership. Thus,
since limited partners have no rights to the underlying assets and a sale of the
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limited partnership interest does not dissolve the partnership, the interest is an
intangible, and thus the tax does not apply.

Next to be considered is the issue of whether the intervening steps of the
transaction should be disregarded and only the final results be analyzed. In this
case it is appropriate to recognize each step of the transaction in accordance with
the agreement. The motivation is not tax avoidance, but is to realize part of the
economic value locked into land and building. Also, this structure of the
transaction is preferred for property tax and documentary tax purposes. 8/21/91.

395.1940 “New” Partnership Agreement. The execution of a ‘“new”
partnership agreement which merely modifies or reorders the relationship
between the partners does not change an individual’s transfer of his business
assets to a preexisting partnership in which he is a partner from a taxable sale to
an existing partnership into a nontaxable contribution to a commencing
partnership. 8/6/69.

395.1960 Partnership, Application of Tax to Formation of. There is no sales
tax liability upon the transfer of property to a joint venture or partnership by way
of contribution to the capital of the venture or partnership. The tax does apply,
however, to a sale of property to the partnership by a partner for cash or other
consideration not representing an interest in the business, unless the transferor is
not himself a “seller.”” 5/25/51.

395.1964 Partnership—Contributions. Corporation G and Corporation P form
a partnership. P will contribute cash of $990 and G will contribute $10. P will
then purchase from G a 1 percent interest in certain real estate. P and G will then
contribute their combined interest in the real estate to the partnership. Thus,
following these transactions, G will have a 99 percent interest in the partnership
and P will have a 1 percent interest.

G will then contribute certain assets of a business holding a seller’s permit to
the partnership in exchange for an additional partnership interest. The partnership
will assume certain liabilities of G. The assets contributed by G represent 80
percent of the tangible personal property of the business.

After the transfer of the business P will purchase for cash an interest in the
partnership which will bring its interest to 50 percent.

No sales tax liability arises as the result of this series of transactions. The most
critical issue is the transfer of business assets by G to the partnership. The transfer
meets the requirements of Regulation 1595(b)(2), i.e., 80 percent or more of the
assets are transferred and the ultimate ownership of these assets is 80 percent or
more unchanged. Therefore, the transfer of business assets by G to the
partnership is nontaxable. 7/18/89.

395.1970 Purchase of Aircraft. A taxpayer purchases an aircraft from an
unrelated party with the intent to utilize the aircraft in the chartering business.
After inspection and refurbishing of the aircraft the taxpayer intends to transfer
the aircraft to a newly formed corporation in exchange for all of that
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corporation’s shares. The taxpayer holds a valid seller’s permit and purchases the
aircraft from a person who was not required to hold a seller’s permit by virtue of
its sales of aircraft.

The taxpayer did not purchase the aircraft for resale but rather for the purpose
of transferring it to a commencing corporation in exchange for stock. This is a use
subject to tax. The subsequent transfer of the aircraft to the new corporation
solely in exchange for first issue stock of that commencing corporation, with no
other consideration, is not a sale subject to sales or use tax. 7/27/92.

395.1988 Sale of Assets to Commencing Corporation. Parent company (P)
transferred certain assets and liabilities to its commencing wholly owned
subsidiary (S) in exchange for 100 percent of S’s stock. Nine months later, the
activities of S were merged back into P. Although P remained jointly liable for the
liabilities transferred to S, the transfer nevertheless constituted consideration for
the assets also transferred. Since the initial transfer to S was not solely in
exchange for the first issue of stock in S, the transfer of tangible personal property
was a sale and taxable to the extent of the indebtedness assumed. This is
consistent with the 1993 Supreme Court decision in the Beatrice Co. case which
overturned a contrary 1987 decision of the Appellate Court in the Macrodyne
Industries case.

Further, the subsequent absorption of S by P could not be viewed as a
rescission, particularly because it did not meet the promptness requirements of
section 1691 of the California Civil Code. 8/31/94.

395.1992 Sale of Business—Commencing Corp. A owned a machine shop as a
sole proprietor. On June 26, 1965, he entered into joint venture B with
Corporation C to carry out certain operations. As part of the joint venture,
Corporation C had the option to incorporate both the machine shop business and
the joint venture business into it through the purchase of A’s business. The option
provided for the issuance of 52 shares of C to A and a note to A for $30,000
payable in annual installments of $5,000. The option was for one year and 30
days notice had to be given. A made a covenant that he would not incur debt other
than in the ordinary course of business without C’s consent.

On December 2, 1965, Corporation D was formed. At its organizational
meeting, A was elected president. A offered to transfer all of the assets and
liabilities of his business to D for 1000 shares for D’s stock. The proposal was
accepted.

On the same date, the option agreement between A and C was amended to
provide that C would have the option to acquire the 1000 shares of D.

On February 11, 1966, C exercised its option to acquire 1000 shares.

Tax applies to the transfer of assets by A to D since D assumed the liabilities
of A. Regulation 1595(b)(4).

The transfer of the stock to C is a nontaxable sale of intangible. While it may
be true that had the original option been exercised a sale of tangible personal
property would have taken place, the transaction was changed. All of the legal
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requirements for the incorporation, issuance of stock and subsequent sale of the
stock were met. The transaction was not a sham. 3/29/68.

395.1996 Shareholders Transfer of Stock in Existing Corporation for Stock in
Commencing Corporation. Corporation A, an Ohio Corporation, has all of its
operating assets in California. Stock in a commencing Corporation B will be
issued by Corporation B to the stockholders of Corporation A in exchange for
their stock in Corporation A. Corporation A will, thereafter, be dissolved as a
wholly owned subsidiary of Corporation B. All of the assets of Corporation A will
thereby be transferred to Corporation B.

Under these circumstances, the exchange of stock will not be subject to tax
since the stock is not tangible personal property. The transfer of the tangible
assets to Corporation B will not be taxable since it will fall within the scope of
Regulation 1595 as a transfer of all or substantially all the assets of an entity and
the ultimate ownership will be substantially similar to that which existed before
the transfer. 3/25/68.

395.2000 Step Transaction. A taxpayer owned a chain of restaurants. It
transferred some of its businesses and assets, but not the liabilities, to a newly
created corporation owned by the taxpayer. As consideration, the taxpayer
received first issue stock in the new corporation. On the same day, the taxpayer
transferred the stock to an existing subsidiary in exchange for the assumption of
liabilities of the businesses previously transferred to the new corporation.

When a transaction is carried out in a series of steps, each dependent and
conditional on the other, the essential nature of the transaction is viewed as a
whole. In these circumstances, the transaction is viewed as a transfer of property
to the existing subsidiary in exchange for the assumption of liabilities. The
transfer of the assets is subject to tax. 11/19/74.

395.2015 MTE—Transfer to Commencing Corporation. The transfer of
Mobile Transportation Equipment (MTE) to a commencing corporation solely in
exchange for the original issue of stock is not a sale, even though less than 80%
of the assets of the transferor were transferred. The transaction is nontaxable
under Regulation 1595(b)(4).

The lease of MTE is never a sale or purchase for purposes of sales and use tax;
rather, the lessor is regarded as using the MTE by leasing it. The rentals of MTE
are taxable only if the lessor made a timely election to pay its own use tax liability
measured by fair rental value. When a person such as the commencing
corporation here acquires MTE in a transfer which is not a purchase, the person
does not owe tax on its use of the MTE. Since the person may use the MTE tax
free, it does not owe use tax with respect to the lease of the MTE.

On the other hand, the lease of nonMTE tangible personal property is a use by
the lessor, and not a continuing sale, only if leased in substantially the same form
as acquired and the lessor has paid tax or tax reimbursement on the purchase
price. Thus, if a person acquires nonMTE in a nontaxable transfer such as here,
it may use the property itself tax free, but its leases of such property would be
taxable continuing sales.
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If the vehicles in the above transaction are one-way rental trucks, they are
treated as any other nonMTE property the lease of which is a continuing sale
unless leased in the same form as acquired and the lessor has paid sales or use tax
on their acquisition. Since less than 80% of the assets were transferred, the
transfer does not come under Section 6006.5(b), and the tax-paid status of the
equipment in the hands of the transferor is not obtained by the transferee.
Accordingly, the rental of the equipment is a continuing sale subject to use tax
measured by rental receipts. 1/7/91.

395.2020 Transfer in Exchange for Stock. The transfer by taxpayer corporation
of certain machinery and equipment to a new corporation in return for its own
stock, does not meet the requirements of an occasional sale for two reasons:

(1) The sale did not include all or substantially all of the seller’s property held
or used in an activity for which a seller’s permit is required.

(2) After the transfer, the real or ultimate ownership of the property was not
the same as existed prior to the transfer, the transferor owning less than the
required 80 percent of the stock in the transferee corporation. 12/10/53.

395.2025 Transfer of Assets to Joint Venture. Corporation A is owned 100%
by Shareholder 1. Corporation B is owned 60% by Shareholder 1, 20% by
Shareholder 2, and 20% by Shareholder 3. Corporations A and B form a joint
venture where substantially all of the assets of each corporation are transferred to
the joint venture, and each corporation’s ownership in the joint venture is based
on the ratio of the assets contributed by each corporation to the total assets
contributed by both corporations. Corporation A contributes $3,000,000 in assets
and Corporation B $1,000,000. As a result, Corporation A owns 75% interest in
the joint venture and Corporation B owns 25% interest.

For purposes of the occasional sale exemption, Shareholder 1 has an ultimate
interest in 90% of the tangible personal property of the joint venture derived
through its ownership in Corporation A: 100% x 75% = 75%, and through its
ownership in Corporation B: 60 % x 25% = 15%. Shareholders 2 and 3 each have
an ultimate ownership interest in 5% of the property of the joint venture derived
through their ownership interests in Corporation B: 20% x 25% = 5%.

The real or ultimate ownership of the tangible personal property before and
after the transfers by Corporation A to the joint venture is as follows:

Interests
Common Before
Interests in Interests in and After
Transferor Transferee Joint Transfer By
Shareholders Corporation A Venture Corp. A
1 100% 90% 90%
2 - 5% -
3 - 5% -
100% 100% 90%

The real or ultimate ownership of the tangible personal property before and
after the transfers by Corporation B to the joint venture is as follows:
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Interests
Common Before
Interests in Interests in and After
Transferor Transferee Joint Transfer by
Shareholders Corporation B Venture Corp. B
1 60% 90% 60%
2 20% 5% 5%
3 20% 5% 5%
100% 100% 70%

Since 90% of the real ownership of the tangible personal property by
Corporation A is unchanged after the transfer, Corporation A’s transfer of assets
to the joint venture exempt from tax under section 6281 and 6367. On the other
hand, since only 70% of the real ownership of the tangible personal property of
Corporation B is unchanged after its transfer to the joint venture, Corporation B’s
transfer of assets to the joint venture is subject to tax. 8/6/99. (2000-2).

395.2030 Transfer of One-Half Interest in Airplane to a Commencing
Corp. A company’s transfer of its one-half interest in an airplane to a
commencing corporation solely in exchange for that corporation’s first issue of
stock would not be a sale subject to sales or use tax. 12/11/92.

395.2040 Transfer of a Portion of Partnership Assets to a New Partnership.
Partnership consisted of three partners holding equal interests therein. Two of
said partners form a new partnership and certain assets, including tangible
personal property of the old partnership, are transferred to the new partnership.
This does not constitute an occasional sale. The transfer did not include all or
substantially all of the property held or used by the first partnership, nor was the
real or ultimate ownership of the property substantially the same after the
transfer. 7/23/53.

395.2044 Transfer of Unexpired Portion of Lease. Assets are being transferred
to a commencing corporation solely in exchange for the first issue of stock. No
transferor debt is being assumed by the commencing corporation, except that the
unexpired portion of certain real property leases are being assigned to the
commencing corporation to enable it to conduct business on those premises.

Although the assumption of contingent liabilities is consideration for the
transfer of tangible personal property, where the transferee incurs a liability
which will arise after the transfer and is for benefits received by the transferee
after the transfer, there has been no transfer of liabilities within the meaning of
Regulation 1595(b)(4). 3/1/94.

395.2046 Transfer of Vessel in Exchange for Stock. A taxpayer is the sole
shareholder of a Guernsey corporation. The corporation’s sole asset is a vessel,
currently under British registry. There is no debt associated with this vessel. The
taxpayer proposes to form a new Delaware Corporation of which he will be the
sole shareholder. The Guernsey Corporation will then assign title to the vessel for
no consideration to the Delaware Corporation. The Delaware Corporation’s only
asset will be the vessel. As part of this proposed transfer, the vessel’s registry will
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be changed to California. The vessel has, since its purchase several years ago,
been located outside the United States in Europe and the Caribbean. After the
transfer, the vessel will come to California.

Since the stock issued by the Delaware Corporation is first issue stock and that
the assignment of the vessel from the Guernsey Corporation to the Delaware
Corporation will be solely in exchange for the first issue stock of the commencing
corporation, with no consideration, the transfer is not a purchase subject to use
tax. 06/17/96.

(j). MERGERS AND REORGANIZATIONS

(1) MERGERS
Banks, mergers of, see Banks and Insurance Companies

395.2055 Corporation Merges With and Into a Limited Partnership.
Transfers pursuant to statutory mergers under the California Corporations Code
sections 1100 through 1305 are not taxable under Regulation 1595(b)(3) because
the transfers are by operation of law and are not considered ‘“‘sales’ under
Revenue and Taxation Code section 6006. A transfer of property pursuant to a
merger of a corporation with and into a limited partnership under Corporations
Code sections 15678.1 through 15678.8 is also a transfer of property by operation
of law that is not a “‘sale” as defined in Revenue and Taxation Code section 6006.
Thus, such transfers are not taxable. 4/18/94.

395.2057 De Facto Merger. Statutory mergers, which are not taxable, are
mergers carried out in accordance with sections 1100 through 1305 of the
California Corporations Code or similar laws of other states. De facto mergers
include all other mergers and they are sales subject to tax. 6/24/65.

395.2058 De Facto Merger. In a statutory merger, the transfer of property is by
operation of law and is not regarded as a sale. Thus, no sales tax applies
(Regulation 1595(b)(3)). In a de facto merger, however, the property is not
transferred by operation of law, but rather by contract in exchange for
consideration. Such a transfer in a de facto merger is a sale and is subject to tax,
unless prequalifying for exemption under sections 6281 or 6367. 6/24/65.

395.2060 General. A corporation and its two wholly owned subsidiaries were
engaged in activities requiring the holding of seller’s permits. The parent
company agreed to sell its assets and the assets of its subsidiaries, the agreement
providing that the subsidiaries would be merged into the parent prior to the
effective date of sale. The merger and the signing of the documents of sale
occurred on the same date. The property acquired by merger should be regarded
as property held or used by the parent in a taxable activity because the merged
corporation had become an integral part of the parent. 7/30/64.

395.2070 Merger. Corporation A owned all of the stock of Corporation B, which
owned all of the stock of Corporation C. Corp. B was merged into Corp. Ain a
statutory merger. At the same time, A transferred about 75% of the assets
formerly owned by B to C. Although A retained all the liabilities it assumed in the
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merger with B, an amount equal to those liabilities was treated as a loan from A
to C and was set up as an intercompany payable from C to A.

The merger resulting in the demise of B is not subject to tax. The treatment of
inter-company liability results in the passage of consideration from C to A for the
transfer of assets from A to C. The creation of a new debt in exchange for the
transfer of assets is a sale from A to C, and is subject to tax unless a specific
exemption applies. In these circumstances, the possible relevant exemption is
contained in Section 6006.5(b), Occasional Sales. Although there may have been
no substantial change in ownership of the assets transferred, the transaction fails
to meet the requirements of the exemption because the assets transferred were
substantially less than 80% of the assets used by A in the course of its activities
requiring a seller’s permit. 4/12/90.

3952080 Merger of Nonprofit Cooperative Associations. Nonprofit
cooperative associations organized under Chapter 4, Div. 6, of the Agricultural
Code, are deemed to be corporations. The merger of two or more is required to
be made in the manner prescribed by the general laws of the state covering
domestic corporations. Accordingly, the transfer of assets from a merged
corporation to the constituent pursuant to a merger made in conformity with the
provisions of the Corporations Code was not a taxable retail sale. 11/17/64.

395.2100 Mergers and Statutory Mergers. A transaction between two or more
corporations that involves the sale of all of the assets of constituent corporation/s
for stock in a continuing corporation and which is followed by dissolution and
liquidation of the constituent corporation/s is not a statutory merger exempt from
sales tax. Such transactions are corporate reorganizations within the meaning of
Section 23251(c) of the Revenue and Taxation Code, but are de facto mergers. An
exempt statutory merger arises when provisions of Title 1, Division 1, Chapter
11, of the Corporations Code are followed. 12/8/64; 5/12/88.

395.2105 Mergers Under Nonprofit Corporation Law. A company and both
of its subsidiaries are domestic nonprofit corporations organized pursuant to the
California Nonprofit Public Benefit Corporation Code. The company has control
(via membership) of both subsidiaries but does not, per se, “own’ either entity
since the two subsidiaries are not stock corporations. The company is considering
merging the two subsidiaries. The merger will be in conformance with the
California Corporation Code.

The reason a transfer of property pursuant to a statutory merger under section
1100 through 1305 of the California Corporations Code or pursuant to similar
laws is not subject to sales tax is that the Board regards the property to be
transferred by application of law. The transfer is not regarded to be a “‘sale”
within the meaning of section 6006.

Since the Corporation Code provisions related to mergers under nonprofit
corporation law are identical to the general corporation law mentioned above, the
transfer of property is by operation of law and is not a “‘sale’” as defined in section
6006. Therefore, no sales tax applies to such a transfer. 6/9/95.
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395.2110 Property Acquired and Used under Occasional Sale. Company X
purchases tangible personal property ex-tax for resale. Rather than reselling the
property, Company X contributes it to Company Y in a nontaxable commencing
corporation transfer. Company Y leases the property to Company Z. Companies
Y and Z thereafter merge.

Company X is required to report and pay use tax on its purchase price of the
property. It improperly purchased the property for resale since its intent was to
transfer the property to Company Y in a nontaxable commencing corporation
transaction and not to resell the property. Company Y’s lease of the property to
Company Z is subject to tax since Company Y did not pay tax on its purchase
price (nor could it since it did not purchase the property). Company Y’s use of the
property is not subject to tax without regard to whether such use occurs upon
termination of the lease or after merging into Company Z.

This situation differs from Annotations 330.3650 (12/11/86) and 395.2150
(9/23/71) in that in these annotations, it is the disappearing company’s purchase
price of the property purchased for resale that is subject to tax if, after the merger,
the surviving company uses the property rather than reselling, as is often the case
when one of the parties to a merger was making a taxable lease of property to the
other party to a merger. This rule does not apply here since the lessor was not a
purchaser and could use the property itself (as opposed to selling it in a lease or
otherwise) without tax liability. 8/25/97. (M98-3).

395.2115 Reorganization. A corporation is considering a tax-free restructuring
under Internal Revenue Code section 351. As a result of the reorganization, the
new corporation (new company) will become an operating company and will
conduct the same operations as the former operating company. The former
operating company (old company) will become a holding company. The new
company will assume the name of the old company and the old company will
change its name. The old company will transfer its operating assets to the new
company in exchange for stock in the new company.

There is no tax due on the transfer of assets from the old company to the new
company since the transfer of assets is to a commencing corporation in exchange
solely for first issue stock (no other consideration involved). (Regulation
1595(b)(4)).

However, if the transfer constituted 80 percent or more of the assets held or
used in all of old company’s activities which required a seller’s permit, the
transfer would qualify as an occasional sale under Regulation 1595(b)(2) even if
the old company received other consideration, such as the new company’s
assumption of indebtedness. 5/2/88. (Am. 2000-1).

395.2118 Statutory Merger. A merger under an agreement that carries a stamp
that shows the agreement is filed with the Secretary of State, coupled with a
certificate from the Secretary of State’s office that contains the official Seal of
California, is acceptable proof that it qualifies as a statutory merger. 1/20/78;
7/26/96.



4504 SALES AND USE TAX ANNOTATIONS
2001-1

OCCASIONAL SALES, ETC. (Contd.)

395.2120 Statutory Merger and Sale of Assets Distinguished. A statutory
merger is a merger pursuant to Section 1100 et seq. of the California Corporations
Code or similar laws of other states. Upon the filing of the approved merger
agreement with the Secretary of State (or the designated official in the other
state), the transferor corporation ceases to exist and without other transfer its
assets and liabilities become the assets and liabilities of the surviving
corporation.

In a ““sale” the transferor receives the consideration for the transfer of its assets
and may, or may not, dissolve and distribute the consideration to its shareholders.
3/9/66; 5/12/88.

395.2130 Statutory Merger—Nonprofit Corporation. A transfer of property
pursuant to a merger, under California Corporations Code Section 6010 through
6022 (pertaining to nonprofit corporations), is a transfer of property by operation
of law and is not a “‘sale” as defined in Revenue and Taxation Code Section 6006.
As such, sales tax does not apply to such a transfer. 9/16/92.

395.2140 Statutory Mergers. Statutory mergers do not result in sales tax
liability arising as a result of the transfer of the tangible assets of the merged
corporation to the surviving or continuing corporation. 4/29/57.

395.2150 Statutory Merger, Use of Property Received in. The surviving
corporation in a statutory merger becomes subject to use tax when it acquires
from the merged corporation and uses equipment previously acquired by the
merged corporation ex-tax for resale and leased to the surviving corporation. The
person of the merged corporation continues in the survivor and the ex-tax status
of the equipment and the obligation of the merged corporation with respect to it
carries over to the survivor. 9/23/71.

395.2155 Transfer of Assets Followed by Statutory Merger. Corporation A
was merged into Corporation B. Subsequently, Corporation B was merged into its
parent, Corporation C, and operated as a division.

Before the merger occurred, the assets of Corporation B, which was a separate
legal entity, were transferred onto the books of Corporation C. The transfers were
made in the corporate books and records by recording an intercompany account
receivable for Corporation B and an account payable by Corporation C.
Following the transfers, Corporation C depreciated the equipment as its own
capital assets and paid the property taxes. No sales or use tax had been paid on the
transfer of the assets from B to C since management had intended to ultimately
merge two corporations together; however, the merger was delayed for almost a
year.

When the assets were transferred from Corporation B to Corporation C, a sale
took place which was subject to tax. The fact that no money was exchanged at the
time of the transfer and that the payable and receivable were canceled upon
merger, does not extinguish the tax debt owing to the state. As such, the surviving
corporation, Corporation C, was responsible for the payment of the tax. 2/23/73.
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395.2156 Transfers of Business Assets in Exchange for Stock in An Existing
Corporation. An individual transferred his business assets, including the name
and goodwill of that business, to an existing (operating) corporation in exchange
for shares in that existing corporation and an assumption of the individual’s
business liabilities. The transfer does not qualify as a nontaxable statutory
merger. Instead, the transfer is a sale because the individual transferred tangible
personal property for consideration, the stock and the assumption of liabilities.
Tax is due measured by the value of the stock plus the amount of the assumed
liabilities. 9/24/71.

395.2157 Transfer of Capital Equipment Between Subsidiaries. Company A
owned a chain of fast food restaurants. It transferred certain capital equipment to
Company B. Companies A and B were wholly owned subsidiaries of Company C.
Company A was not successful and it was decided to convert its existing
restaurants into Company B’s restaurants. The restaurants that could not be
converted were to be closed. It was also decided to merge Company A into
Company B “on the last day of fiscal 1971.”” As of December 20, 1970, Company
A owed Company B $630,000. Company A transferred to Company B various
properties on December 20, 1970; February 14, 1971; April 11, 1971; May 9,
1971, and July 4, 1971. On July 3, 1971, Company C transferred its capital stock
in Company A to Company B. In anticipation of the transfer, on June 23, 1971,
the directors of Company B authorized the merger of Company A into Company
B. The merger was legally effective August 1, 1971.

Company A believes that the five transfers were only steps in the tax free
liquidation of Company A and that no taxable transactions or sales of assets took
place between the subsidiary corporations. Company A also believes that all
transactions were made as a general plan of reorganization and do not bring about
a taxable event. Company A argues that: (1) the sales were exempt occasional
sales under sections 6006.5 and 6367, (2) the transfers were not for value, (3) the
transfers were not sales, or (4) the transfers were ‘“‘forced transfers more akin to
the taking of title to assets by a creditor to satisfy an indebtedness.”

Tax is properly due in this case. Although Companies A and B are related
corporations and it was contemplated that Company A would be liquidated into
Company B, several sales actually took place. The tax could have been avoided
if Company A had sold all of its assets to Company B in a single sale, or if title
to Company A’s assets had passed to Company B by operation of law as a result
of a statutory merger. However, neither of these courses of action were followed
by the parties.

With respect to Company A’s specific arguments: (1) The sales are not exempt
under sections 6006.5 and 6367 because the property transferred was held or used
in the course of an activity requiring the holding of a seller’s permit and the
transfers were not, individually, transfers of all or substantially all of the property
held or used by Company A in its permit requiring activities. (2) The transactions
are clearly “‘sale” transactions and the transfers would be for “value” even if
Company B merely canceled a portion of Company A’s outstanding indebtedness
in exchange for the assets. (3) Cancellation of indebtedness is sufficient
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consideration to support the transfers as sales transactions. (4) It is immaterial
that Company A may have been in the position of a “‘threatened” debtor of B. The
transfers were entirely voluntary. Even if Company B seized the assets of
Company A pursuant to the default provisions of a general financing agreement,
tax would be applicable on the sale of the assets in satisfaction of outstanding
obligations. 1/14/72. (Am. M99-1).

395.2158 Commencing Corporation—Assumption of Liabilities. A taxpayer
performed a “‘spin-off” of one of its many divisions by transferring the real
property, intangible rights, office equipment, computers, furniture, and other
equipment to a wholly owned subsidiary corporation in exchange for the first
issue of stock in the subsidiary. In addition, the subsidiary assumed the taxpayer’s
liabilities that were associated with that division. None of the liabilities assumed
by the subsidiary was attributable to any tangible personal property transferred.

Even though the liabilities assumed by the commencing subsidiary corporation
were not attributable to the tangible personal assets, the amount is consideration
for all the assets transferred, including the tangible personal property assets
located in California. The law, in the case of assumption of liabilities given in
exchange for assets, does not limit the taxable consideration only to those
liabilities which were directly attached to the specific tangible personal property
asset(s). Therefore, it is proper to make an allocation of such consideration to
assets subject to tax. 3/8/94.

(2) REORGANIZATIONS

395.2160 Corporate Reorganizations. The sequence of the transactions is as
follows:

(1) Corporation B is a wholly-owned subsidiary of Corporation A.
Corporation A transfers all of the stock of B back to B in exchange for B’s assets
and liabilities so as to come within the terms of Section 334(b), of the Internal
Revenue Code.

(2) Corporation C is another wholly-owned subsidiary of Corporation A. All
of the assets and liabilities of C are transferred to A in liquidation so as to come
within the terms of Section 332, of the Internal Revenue Code.

(3) Corporation A transfers all of the assets and liabilities received from B to
C in exchange for stock and an interest bearing note so as to come within the
terms of Section 351, of the Internal Revenue Code.

The transfer in (1) from B to A is not subject to tax, since the transaction is
either an occasional sale or a sale for resale (since A made no use of these assets
other than transferring them to C). The transfer in (2) is exempt from tax as an
occasional sale. However, for the transfer in (3) to be an occasional sale, it must
consist of “all or substantially all of the property” of the transferor, as required
by Section 6006.5(b). The requirement is met if the tangible personal property
formerly belonging to B, which was transferred to A and then to C, represents 80
percent or more of the total tangible personal property held by A. 7/29/59; 8/7/59;
6/10/93.
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395.2161 Corporate Reorganization. Corporation A transferred its assets to
Corporation B, and in turn B issued some of its preferred stock to A. The stock
was held in trust pending the recall of outstanding Corporation A stock and the
issuance of Corporation B stock for the A stock.

There are three separate and distinct steps in accomplishing the consolidation
as A’s officers have termed the transaction:

(1) Assets were exchanged for stock in an already existing corporation.
(2) Stock was exchanged for stock.
(3) A was dissolved.

The change in corporate names, etc., does not alter the above three basic and
separate acts. The transaction is admittedly not a statutory merger. A’s transfer of
tangible personal property for stock in an existing corporation is a taxable sale
within the meaning of the term as defined in the Sales and Use Tax Law. 2/15/67.

395.2161.010 Corporate Reorganization. ‘T’ is a wholly owned subsidiary of
“A,” which is a wholly owned subsidiary of “G.” “G’s” class A shares are sold
on NASDAQ. Its class B shares are closely held by less than fifteen persons. The
assets of ““T” include tangible and intangible assets and, specifically, almost
340,000 shares of class A stock of “G.”

“T” proposes to transfer all of its assets, except its class A shares of “G,” to
a newly formed subsidiary, “N,” in exchange for first issue stock. Immediately
after the transfer, “T”” will own 100% of the shares of “N.”

Pursuant to a plan of reorganization, which was adopted for valid business
reasons, ‘“T” will distribute its shares in “N’’ to “A.” “A,” in turn, will distribute
the shares to its parent, “G.” “G,” in turn, will distribute and contribute the
shares to a newly formed subsidiary. ““I,” in exchange for all of the stock of “I.”

The net effect is that “N”” will become a wholly owned subsidiary of “I”’
which will be a wholly owned subsidiary of “G.”

“G” will then ““spin-off”” and distribute the class A shares of “I’’ to its class A
shareholders, except for those shares held by “T,”” on a share by share basis. The
class B shares of “I”” will be distributed to the class B shareholders of “G.” As
a result, “I”” will become independent of “G” and its shares will be held by the
shareholders of “G” in the same proportion as they hold shares in “G.”

Under these circumstances, the following conclusions have been reached.

(1) The transfer of assets from “T”’ to ““N” is an exempt occasional sale. All
of the tangible personal property of “T”’ has been transferred and the real or
ultimate ownership remains the same.

(2) The transfers of stock among the various entities will not give rise to any
sales or use tax liability.

(3) It will be necessary to obtain a clearance from a local Board office to
effect the transfer of vehicles from “T” to ““N”* without payment of tax.
These conclusions are based on the assumption that there are valid business

reasons, other than the avoidance of sales and use tax, for the handling of the
transactions. 1/15/93.
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395.2162 Corporate Reorganization. Corporation A is engaged in several
endeavors including the leasing of tangible personal property. It has three wholly
owned subsidiaries, B, C, and D. Corporation B owns four inactive subsidiaries
(IX, X, XI, and XII). Corporation C owns one active subsidiary (V) and three
inactive subsidiaries (VI, VII, and VIII). Corporation D owns one active
subsidiary (I) and three inactive subsidiaries (II, Il and IV). Corporation D also
is the parent of Corporations E and F.

In order to simplify its operations, Corporation A proposes the following
action:

(1) Corporation B will distribute to Corporation A all of its stock in
subsidiary IX as a dividend.

(2) Immediately thereafter, Corporation A will contribute all of its stock in
Corporation B to subsidiary IX. Corporation A will not receive consideration for
the transfer.

(3) Corporations C and D and Subsidiaries I and V will be merged into
Corporation B. The outstanding stock of Corporations C and D will be exchanged
for stock in Subsidiary IV. The outstanding stock in Subsidiaries I and V will be
canceled.

Steps 1 and 2 are not subject to tax since they involve the sale of stock, an
intangible.

If step 3 is a statutory merger, no tax would apply. Also, if it is a statutory
merger, no tax would apply to any subsequent leases of property by the surviving
corporation if the property had been acquired tax paid by the predecessor
corporations. If acquired ex-tax by the predecessors, tax would continue to apply
to rental receipts. 11/6/84.

395.2163 Corporate Reorganization. A group of shareholders of Corporation
A will sell all of their shares in the corporation for cash and notes receivable.
Corporation A will then create a new subsidiary, B, and transfer a portion of its
real property assets in exchange for stock. The stock of B will then be transferred
to another group of Corporation A stockholders in exchange for shares in
Corporation A held by this group.

Since none of the transactions involve the transfer of tangible personal
property, no sales or use tax liability arises. 1/31/95

395.2165 Reorganization—Limited Partnership. Corporation A owns 100%
of Corporation B which, in turn, owns 100% of Corporation C, 100% of
Corporation D, and 100% of Corporation E. Corporation C owns a hotel in
California and Corporation D owns a hotel in Illinois. The two hotel properties
are valuable assets. The ownership is desirous of realizing the capital values
invested in the hotel properties, while at the same time leaving intact present
labor and management contracts.

In order to realize their objectives, the parent corporations have arranged for a
series of transactions to occur. Three limited partnerships were created: Limited
Partnership X, Limited Partnership Y, and Limited Partnership Z. The California
hotel has been transferred by way of contribution to X. The Illinois Hotel has
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been transferred by way of contribution to Y. Corporation C (California Hotel)
has sold its limited partnership interest in X to Corporation E. Corporation D has
sold its limited partnership interest in Y to Corporation E. Corporation E has, in
turn, contributed these limited partnership interests to Z. Z has sold 135,600 units
($1,000 per unit) to as many as 10,000 limited partners.

After all transfers, X owns the California Hotel and Y owns the Illinois Hotel.
Each original transferor retained 8.38% ownership interest in the limited
partnership which it has created. The real and ultimate owners of the 91.62%
ownership interest are the investors of Z.

With respect to the hotel in Illinois, there is no California sales tax
consequence. With respect to the hotel in California, the question is whether
California sales tax applies to the transfer of some portion of the machinery,
furnishings, and fixtures.

The multiple transaction requires a two-tier analysis. First, each step in the
series of transactions must be analyzed to ascertain if there is a taxable retail sale
at some point. Second, the transactions, which occur simultaneously, must be
analyzed to determine if the intervening steps of the transaction should be
disregarded and the transactions should be analyzed only on a before and after
basis, with all intervening steps of the transaction disregarded for sales tax
purposes.

The transfer by Corporation C of all of its assets associated with the hotel to X
is a transfer qualifying as an occasional sale and is exempt pursuant to sections
6006.5 (b) and 6367.

The sale of the limited partnership interests in Z is comparable to the sale of
stock in a corporation since the sale does not terminate the limited partnership. It
is a sale of an interest in an intangible, not tangible personal property, and thus the
tax does not apply. (Sections 6016 and 6051).

Next to be considered is the issue as to whether the intervening steps of the
transactions should be disregarded and the transaction should be analyzed on a
before and after basis. In this case it is appropriate to recognize each step of the
transaction in accordance with the expressed agreement of the parties concerned.
The motivation here is obviously not sales tax avoidance. The principle objective
of the owners is to realize the economic value locked into the land and buildings.
The investment objectives of those participating in Z are: (1) to receive cash flow
from operations of the hotel, (2) to shelter for federal income tax purposes
income generated from operations of the hotels, and (3) to participate in any
long-term appreciation in the value of the hotels. Thus, the parties have done
nothing more than they have a legal right to do, and various benefits, detriments,
rewards, and risks have been realized or assumed, which have no connection with
the California Sales and Use Tax Laws. 10/21/86.

(k) DISSOLUTION; LIQUIDATION; DISTRIBUTION OF ASSETS

3952177 Cash Dividend, Substantial change in Ownership—Not a
Sale. Company A declared a stock dividend of 32 shares of common stock for
each share of common stock held by its two shareholders. Prior to the stock
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dividend, Company B and Company C each held 25,000 shares. Each
shareholder had the option to receive cash in lieu of the stock at a set price per
share. Neither B nor C provided any consideration to A as part of the transfer of
the stock or cash.

The distributions to Company B and Company C resulted in a change in the
amount of stock owned by each party. The key to what occurred, however, is the
fact that the ownership of Company A’s tangible personal property did not
change. Company B increased its percentage ownership of the stock of Company
A, but did not ever obtain any ownership interest in the assets owned by
Company A. The ownership of stock is different than the ownership of tangible
personal property and the ownership of one does not equate to the ownership of
the other. This means that Company B’s increased ownership of Company A
stock did not result in Company A selling any of its tangible personal property to
Company B. Thus, the percentage change in stock ownership by the parties is not
subject to tax. 10/21/97. (M99-1).

395.2180 Court-Appointed Supervisor. A person appointed by the court to
supervise and direct the involuntary dissolution of a corporation acts on behalf of
the corporation when he negotiates a sale of the assets. Accordingly, the sale is
not exempt as an occasional sale on behalf of the shareholders. 8/12/64.

395.2190 Dissolution of Partnership/Joint Venture. Where company A
transferred 49% of its interests in various joint ventures to Company B, a wholly
owned subsidiary, and the joint-venture agreements did not, prior to the transfer,
contain a clause providing that such a transfer would not result in a dissolution of
the partnership (Sec. Corp. Code f15031(b)), such transfers caused a dissolution
of the joint-ventures with the result that there was a taxable sale of tangible
personal property. 12/19/90.

395.2193 Dissolution and Transfer of Assets. A limited partnership consisting
of Corporation A and Gift Trust B is in the business of leasing, selling, and
repairing equipment. Corporation A is owned by husband X and wife Y (81%)
and their son Z (19%). Z also is the sole trustee of Gift Trust B. The partnership
plans to liquidate and distribute the assets to the partners in accordance with their
respective interest as provided in the partnership agreement. The liquidation of
the partnership will not be subject to any liabilities (i.e., the partners would not
assume any liabilities of the partnership). After the liquidation, Corporation A
will operate the business at one of the sites of the partnership. Gift Trust B will
transfer the assets it receives from the partnership into a limited liability company
(LLC). Gift Trust B’s other assets, which consist of cash and other investments
but no tangible personal property, will remain in the gift trust and will not be
transferred to the LLC. The LLC will operate the business at the other sites
previously operated by the limited partnership.

The parties have valid and legitimate business reasons for structuring the
transactions in this manner and will not be doing so for the purpose of avoiding
California sales and use tax. Thus, the series of transactions will not be
disregarded. Tax would apply to the series of transactions as follows:



SALES AND USE TAX ANNOTATIONS 4511
2001-1

OCCASIONAL SALES, ETC. (Contd.)

(1) The transfer of the partnership assets to the partners would not be subject
to tax since the partners will not assume any liabilities of the partnership.

(2) The Gift Trust’s transfer to the LLC is exempt from tax as an occasional
sale since it is transferring at least 80% of the tangible personal property it held
or used in the course of its selling activities to the LLC, and the Gift Trust will
maintain at least 80 percent ownership of LLC at the conclusion of the transfer.
6/21/96.

395.2194 Dissolution and Transfer of Assets. A limited partnership consisting
of Corporation A and Gift Trust B is in the business of leasing equipment and
holds a seller’s permit. Corporation A is owned by husband X and wife Y (81%),
and their son Z (19%). Z also is the sole trustee of Gift Trust B.

The partnership plans to liquidate and distribute the assets to the partners in
accordance with their respective interests. The assets distributed are subject to
liabilities which will be assumed by the partners based on their respective
interests.

After the liquidation, Corporation A will operate the business at the same site
of the partnership.

Gift Trust B will transfer the assets it receives into a Limited Liability
Company (LLC). The LLC will be the subject to the liabilities of the assets
transferred. X and Y will contribute cash equivalent to 50% of the assets of the
LLC and, thereafter, X and Y will hold a 5% interest in the LLC and Gift Trust
B will hold a 95% interest.

Assuming the transactions were not undertaken solely for the purpose of
avoiding or altering the sales and use tax liabilities of the parties, tax would apply
to the series of transactions as follows:

(1) The transfer of partnership assets to Corporation A would be subject to
tax to the extent of the liabilities assumed.

(2) Likewise, the transfer of partnership assets to Gift Trust B is subject to
tax measured by the liabilities assumed.

(3) The transfer of assets by Gift Trust B to the LLC is an exempt occasional
sale since it constitutes more than 80% of Gift Trust B’s assets and Gift Trust B
has more than an 80% interest in the LLC. 12/21/95.

395.2200 Distribution of Capital Investment. “A” and “B” form Corporation
“C,” each contributing an equal amount of capital and receiving equal shares in
the corporation. During the course of operations ““A’ loaned a substantial amount
to the corporation. When dissolution of the corporation was effected, “A”
received practically all of the tangible personal property of the corporation and
treated the transaction as in satisfaction of the corporation’s debt to him, charging
off as a “bad debt” the difference between his loan to the corporation and the
book value of the assets transferred. No assets were distributed to “B.”

This is not an exempt distribution of a capital investment. The tax applies to the
transaction, the sales price being the book value at which held by the corporation.
9/16/53.
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395.2220 Distribution of Corporate Furniture to a stockholder for stock
pursuant to plan merely to reduce stated capital (not in final liquidation of
corporation) is a taxable transaction. 8/14/51.

395.2240 Distribution of Equipment in Lieu of Profits. The sales tax applies
to the distribution of equipment other than as a step in liquidation from a joint
venture consisting of four partners to two of the partners who are accepting the
equipment in lieu of cash as their prorated share of profits. 8/21/69.

395.2265 Dividend in Kind. Transfer of all property of a division of a
corporation to a sole shareholder as a dividend is considered a sale to the sole
shareholder if the sole shareholder assumes any liabilities of the corporation. The
transfer of the assets to the sole stockholder is a sale because the sole stockholder
gave consideration for the assets by assuming the liabilities. 4/2/93.

395.2275 Joint Ventures—Transfers at Termination. A joint venture
transferred assets from its books of account to other joint ventures of the same
real or ultimate ownership. The transfers were made only upon the natural
termination of the enterprise for which the joint venture was created. The joint
venture agreements indicate that the parties contemplated a sale of joint party
assets upon completion of the joint venture work. In absence of a sale, there was
to be a distribution of the assets in kind. For accounting purposes, the transfers
were credited to the joint venture’s investment accounts and later were debited
directly to the account of the entities receiving the assets.

While the matter is not entirely free from doubt, it appears that the proper
interpretation is that the transfers represent distribution in kind and not sales. It
also appears that the parties decided to transfer the assets to the other entity only
upon liquidation and in the absence of sales of the assets. This is indicated by the
following:

(1) The transfer occurred only upon final termination of the joint venture
enterprise.

(2) The parties’ agreement provided for distributions in kind upon
termination of the joint venture in absence of sales of the property.

(3) There was no bargained-for exchange between strangers in the usual
sense.

(4) There is no indication of a predetermined plan to transfer the assets from
one joint venture to another.

(5) The entries in the capital accounts indicate that, at the time of the transfer,
there was also a withdrawal of the “investment” represented by the assets
transferred.

The subsequent transfers to the other joint ventures should be treated as
contributions of capital unless there is evidence that the respective partners
received consideration other than an interest in the joint venture, such as
assumption of loans payable, cash payment or other taxable consideration.
8/4/65.
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395.2280 Liquidating Dividend and Transfer to New Corporation. An
individual buys all of the outstanding stock of a closely held corporation. He
dissolves the corporation and receives its assets in exchange for the stock. He
then forms a new corporation by transferring the same assets to it, and receives
from it only stock. A liquidating dividend does not constitute a sale under Section
6006, and therefore the transfer to the individual by the existing corporation does
not constitute a sale. The sale by the individual of the assets received from the
corporation in exchange for stock constitutes a sale under Section 6006.
However, receiving stock in exchange for assets with which the corporation is
capitalized incurs no sales tax liability because the gross receipts by which the
sales tax is measured is zero. Furthermore, unless there is a series of sales by the
individual, or he uses the assets in a taxable business enterprise, the sale by him
to the corporation would be an occasional sale under Section 6006.5, and exempt
from taxation under Section 6367. 1/3/63.

395.2291 Liquidation of Partnership/Subsequent Sale by Partners. A
partnership’s sole business has been to lease trucks and equipment to one
corporation. All trucks and equipment leased were purchased tax paid to vendors
and leased in substantially the same form as originally purchased. The
partnership did not have a seller’s permit since none was required. The
partnership is comprised of three related individuals, A, B, and C. It is
contemplated that the partnership will be terminated and its assets distributed to
the partners in liquidation. Each partner will receive a /3 undivided interest in all
the assets which consist entirely of the trucks and equipment. Upon liquidation of
the partnership, partners B and C will sell each of their 53 undivided interests to
individuals D and E.

A, D, and E will then form a new partnership and each will transfer his '3
interest in the trucks and equipment to the new partnership as a capital
contribution. The new partnership will continue to engage solely in the business
of leasing the trucks and equipment to the same corporation.

First, the termination of the partnership and the distribution of assets in
liquidation to the partners will not occasion the application of tax because the
transaction is not regarded as a ‘“sale” under section 6006 since no consideration
was received.

Second, the sale by partners B and C of their interests in the assets would be
subject to tax to the extent that the assets include vehicles taxable under chapter
3.5 of the Sales and Use Tax Law. Assuming that partners B and C are not
licensed or certified pursuant to the vehicle code or dealers, the applicable tax
will be use tax payable by purchasers D and E. The measure of tax with the
respect to the vehicles would be that portion of the total purchase price of the
assets attributable to the transfer of the vehicle.

Third, the transfer by A, D, and E of assets to a new partnership as a capital
contribution will not occasion the application of tax. Regulation 1595.

Fourth, the lease transaction between the new partnership and the corporation
will be subject to tax to the extent that the items leased do not qualify as mobile
transportation equipment. The tax will apply because the property will not be
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“tax paid” in the hands of the lessor, the new partnership. The new partnership
will not have an election to place the nonmobile transportation assets on a ‘“‘tax
paid” basis since the assets would have been acquired in a tax free transaction.
Further, the “‘tax paid” status would not carry over since the ““transferor”” would
be A, D, and E as individuals and not the terminating partnership.

Fifth, to the extent that the new partnership is leasing mobile transportation
equipment, these leases will not be regarded as sales and the tax will not apply.
8/16/76.

395.2296 Liquidation Sale Versus Liquidation Dividend. Liquidation sales
are treated like any other sales. Property distributed to shareholders in kind as a
liquidating dividend with no assumption of indebtedness is not a sale since there
is no consideration. 2/19/87.

395.2300 Liquidation as a Use. A corporation is required to pay the use tax
under Section 6094 when it transfers by way of a liquidating dividend to its sole
shareholder property purchased tax free for resale and the shareholder does not
hold the property for resale in the regular course of business. The corporation has
not resold the property in the regular course of its business, and therefore has
made use of it as use is defined in Section 6009. 7/20/59, 12/13/82, 2/24/83.

395.2320 Notice of Dissolution. Notice of dissolution of a partnership through
publication in the local newspapers of a notice of bulk sales transfer is not
effective in relieving the taxpayer from taxes accruing after such publication. The
board must have actual notice of the dissolution before the taxpayer would be
entitled to relief. 4/26/67.

395.2325 New Partnership. A partnership and an unrelated person form a new
partnership. The old partnership contributes the assets of the partnership and the
unrelated person contributes other assets to the new partnership. The new
partnership assumes the liabilities of the old partnership. The assumption of
liabilities constitutes consideration for the assets transferred and tax applies.

Should the individual partners of the old partnership claim that the partnership
assets were first distributed to them as individuals and were then contributed to
the new partnership, and at the same time maintain that the new partnership is
assuming the old partnership liabilities, tax would still apply. The Board would
not recognize that a dissolution has occurred since a dissolution would require
that the partnership liabilities be paid. 3/8/60.

395.2335 Partial Dissolution of Corporation and Consequent Distribution of
Assets. Partnership A originally obtained a ground lease and constructed a
hospital. Partnership A formed Corporation B, which it wholly owned, to operate
the hospital. Partnership A leased the hospital to B which operated it. On
December 5, 1963, Corporation B was partially dissolved and the assets were
distributed to the shareholder, Partnership A. On December 31, 1963,
substantially all of the property was transferred by A to C. There is no evidence
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of any contracts of sale or any negotiations before the transfer. B continued to
operate the hospital from December 5 to December 31, but had no property rights
after the partial dissolution.

The distribution of the assets by B was a tax-free distribution of assets to its
shareholder. The subsequent sale by A of assets used in its service enterprise and
not in an activity for which it was required to hold a seller’s permit is an exempt
occasional sale. 7/25/66.

395.2340 Partial Liquidation of Partnership. Where a partial liquidation is in
form and reality a liquidation, tax does not apply. For example where partnership
desires to liquidate one portion of its business and the assets relating to that
portion are distributed free and clear of any liabilities to the partners in
accordance with their interest in the partnership assets, the distribution is not
subject to tax. 5/7/56, |

395.2460 Sole Shareholder. Where a corporation did not agree to sell its assets
and had no agreement whatsoever with the ultimate purchaser, a liquidation
distribution by it to the sole shareholder, followed by a sale of such assets from
such shareholder to a new purchaser, constitutes an exempt distribution and an
exempt occasional sale. 12/28/53.

395.2470 Special Effects Corporation. In June 1989 an individual incorporated
a special effects business for the sole purpose of creating special effects on a
production for a studio. The corporation entered into a contract with the studio to
prepare the special effects. Concurrently with the execution of the contract, the
individual who was the sole shareholder of the corporation agreed to sell all the
stock of the corporation to the studio after the picture. After the studio acquires
the stock, it will either liquidate the corporation or cause it to cease doing
business.

The work performed by the corporation for the studio is nontaxable “qualified
production services”’. The sale of the stock by the individual to the corporation is
a nontaxable sale of an intangible asset. The liquidation of the corporation would
not be taxable if it were a ratable distribution in kind of corporate assets to
shareholders, provided no consideration is paid by the shareholders for the asset
(such as assumption of liabilities). Further, unless the corporation qualified as a
retailer by engaging in some other activity (e.g. making two or more sales in a
twelve month period) a sale of assets upon liquidation would qualify as an
exempt occasional sale, under Revenue and Taxation Code sections 6006.5(a),
and 6367. 10/6/89.

395.2473 “Step Transactions.” A partnership forms a wholly owned
corporation. Five other corporations are merged into the new corporation in a
statutory merger. The shareholders of the five other corporations receive cash or
a promissory note in cancellation of their shares. The new corporation is then
dissolved into the partnership with the partnership receiving all the assets in a
complete liquidating distribution.
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If each step were analyzed separately, no sales or use taxes would be applicable
to any of the separate steps. However, it appears that the only reason for the step
transaction was for the partnership to acquire, for cash and/or promissory notes,
the tangible personal property of the five corporations without incurring sales or
use tax liability. If such is the case, the intervening steps would be ignored and the
only relevant factors would be that cash or promissory notes were paid by the
partnership for the acquisition of the tangible personal property. See also
Commission v. Court Holding Co. (1944) 324 U.S. 331,334. 4/9/93.

395.2475 Stock Exchanged for Corporation Assets. Corporation X had several
branch offices selling and servicing automobiles. Pursuant to the policy of the
manufacturer of the automobiles to decentralize its dealers, it was decided to
create separate entities at each branch, otherwise all branches would lose their
franchise. Accordingly, a contract was entered into whereby two of the three
shareholders each turned his one-third interest as shareholder over to the
corporation in exchange for one-third of the assets of the corporation.

The transfer of the property to the former shareholders for their shares is a
taxable transaction. In this case corporation X was not dissolved since there was
no distribution of the entire assets to its shareholders. Only two of the three
shareholders exchanged their stock for assets of the corporation. 1/25/52.

395.2485 Transfer of Property to Stockholders. Transfer of property to a
minority stockholder in payment for his shares of stock constitutes a sale rather
than a distribution of assets upon dissolution. Accordingly, the transaction is
subject to tax unless it is exempt as an occasional sale within the meaning of
section 6006.5. For example, if the corporation was engaged in an activity not
requiring the holding of a seller’s permit, the sale of property, or some portion
thereof, may be exempt from tax by section 6006.5(a). 1/2/52.

(/) SALES BETWEEN PARENT AND SUBSIDIARIES

395.2493 Election Under Federal IRC 338. Under IRC 338, a corporation
which makes a “qualified stock purchase” of a target subsidiary corporation may
elect to have the target treated as if it (1) sold all of its assets at fair market value
in a complete liquidation on the acquisition date and (2) as a new corporation
bought all of its assets on the next day at a price determined by the purchasing
corporation’s basis in the target’s stock.

The “deemed” sale of assets provided by IRC 338 does not constitute a ““sale”
for sales and use tax purposes since only stock certificates were sold. 3/7/86.
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395.2500 Fixed Assets. The sale of fixed assets not needed by a subsidiary to the
parent corporation is not exempt from the sales tax under Section 6006.5. An
occasional sale to be exempt must be of all or substantially all of the seller’s
assets. Further, the sale of property held by the subsidiary in the course of an
activity for which it was required to hold a seller’s permit, even though made as
an accommodation to the parent corporation, does not detract from the
subsidiary’s status as a seller required to report all retail sales and pay the sales
tax in accordance therewith. 9/17/64.

395.2508 Inter-Company Transfer of Fixed Assets. Company A, a wholly
owned subsidiary of Company B, manufactures and sells medical equipment in
California. Company B also manufactures and sells medical devices and does
business through divisions or ‘““units’’ located in Texas, Utah, and California.
Company B’s California unit used the same facilities as Company A. In two
consecutive quarters, various assets such as computers and microscopes were
transferred from B’s Utah unit to Company A. In the following quarter, other
assets were transferred from B’s Texas division to Company A. All assets were
recorded in Company A’s fixed asset account at the net book value. The
following conclusions apply:

(1) The assets were all booked as capital assets in Company A’s accounts.
This is evidence that Company A had possession and use of them. The accounting
treatment is prima facie evidence that Company A had both title and possession
of these assets. The records of Company A reflected liabilities owing to Company
B as a result of these transfers. Company A’s promise to pay Company B for the
assets constituted consideration even if the debt was never paid.

(2) Since Company B was engaged in the business of manufacturing and
selling tangible personal property which would require the holding of a seller’s
permit, the sales do not qualify as exempt occasional sales.

(3) Since there is no evidence to suggest that title to the equipment passed in
California rather than at the out-of-state shipping point, nor is there any evidence
of local participation in the sale by any office, representative or other place of
business of Company B’s, Company A is liable for use tax. 11/22/91.

395.2520 Simultaneous Transfer to Subsidiaries. The simultaneous transfer of
all of the assets of a corporation to one or more wholly-owned subsidiaries is an
exempt occasional sales under Section 6006.5(b) of the Sales and Use Tax Law.
12/3/56.

395.2540 Subsidiaries—Various. A parent corporation has five wholly-owned
subsidiaries. Subsidiary 1 and subsidiary 5 each own two wholly-owned
subsidiaries which you call A and B, and C and D, respectively. The parent
corporation owns two manufacturing plants X and Y. In order to carry on certain
operations more economically, the parent corporation (a) caused subsidiary
Corporation 2 to transfer a plant and its equipment to subsidiary Corporation 3 in
return for a promissory note, and (b) caused subsidiary Corporation A to transfer
to Corporation 3 a similar type of plant and equipment in return for a promissory
note. The parent corporation transferred the two manufacturing plants X and Y to
Corporation 3 in return for a promissory note.
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In each case, the transfers (a) include tangible personal property—
machinery—equipment—automotive equipment—raw materials—supplies and
some finished inventory; and (b) represent all or substantially all (Units X and Y
are separate manufacturing plants of Corporation A, the parent) of the property of
the subsidiaries.

The transfers by subsidiary Corporation 2 and subsidiary Corporation A to the
subsidiary Corporation 3, being in each case transfers of all or substantially all of
the property of those corporations to a commonly owned corporation, are
occasional sales within the meaning of Section 6006.5(b).

If manufacturing plants X and Y constitute all or subsstantially all of the
property of the parent corporation held or used in the course of an activity for
which a seller’s permit is required, that transfer also would fall within the
occasional sale definition of Section 6006.5(b). However, if these units are not all
or substantially all of the property held or used by the parent corporation in an
activity requiring a seller’s permit, then this transfer would not be an occasional
sale within the meaning of Section 6006.5(b). 6/29/54.

395.2541 Transfer of Assets to a Division. On 9/12/72, the Board of Directors
of Corporation A approved the transfer of assets of a division to Corporation B,
a wholly owned subsidiary of A. The transfer took place on 11/7/72. On 9/12/72,
its Board also approved in principle the transfer of assets of another division and
certain real property to Corporation C, another wholly owned subsidiary. The
transfer of the division was completed on 1/18/73 and the transfer of the realty
was carried out on or before 1/18/73. If all of the transfers are treated as one
transaction, it would meet the qualifications of the provisions of section
6006.5(b).

The transfer to subsidiary B is subject to tax. Section 6006.5(b) speaks in terms
of the “transfer.” The test must be met immediately after the transfer. In the case
of the transfer to B, A continued to own assets immediately after the transfer;
thus, it failed to meet the statutory requirements.

In the case of the transfer to C, the statutory requirement was met and the
transaction qualifies as an occasional sale. 5/21/75.

395.2543 Transfer of Assets to Subsidiary. Corporation A acquired the assets
and liabilities of Corporation B by way of a statutory merger. In turn, 75 percent
of the assets and liabilities acquired from Corporation B were subsequently
transferred to a subsidiary of Corporation A. This second transfer was necessary
to meet the requirements of the indentures governing Corporation A’s publicly
issued debt.

Since substantially all of the assets of the newly merged corporation were not
transferred to the subsidiary, the transfer is subject to tax. The fact that the
Internal Revenue Service treated the transaction as an exempt transfer has no
bearing on sales tax liability. In addition, the transfer does not qualify for the
treatment offered in the Macrodyne case because in that case the transfer was to
a pre-existing corporation not a newly formed corporation. Subsequently,
Macrodyne was at least partially limited in Industrial Asphalt Corporation et al
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v. SBE. Finally, the Lockheed case, an unpublished case, has no weight as
precedent. It involved the restructuring of a corporation made to avoid
bankruptcy which was a condition imposed by creditors. (Please Note:
Macrodyne has also been over-ruled in the Beatrice decision.) 11/19/92.

395.2544 Transfer of Assets to Subsidiary. A taxpayer, a California general
partnership, conveyed certain assets to its wholly owned subsidiary corporation.
The conveyance was described in the transfer agreement as a “‘contribution to
capital.” The conveyance was not given in exchange for stock, and the subsidiary
assumed certain liabilities as part of the transaction.

While capital contributions are generally not taxable, if the transfer is subject
to debt assumed by the transferee, the transaction does not qualify as a capital
contribution for sales and use tax purposes, but rather is a taxable sale measured
by the assumed liabilities. Where the property transferred, as in this case,
includes both tangible personal property as well as other property (such as stock
or real property), the consideration must be allocated between the taxable sale of
tangible personal property and the nontaxable sale of other assets. The allocation
would be as follows: Tangible personal property conveyed divided by all assets
conveyed multiplied by liabilities assumed equals taxable measure.

The parties to the transaction are not permitted to allocate liabilities among the
assets transferred to reduce the tax liability. Hence, if the only liability assumed
was a mortgage against real property, the Board would not consider that there was
no taxable consideration paid for the tangible personal property component of the
sale. Rather, the formula described above would be used to allocate a portion of
the assumed liabilities to the sale of the tangible personal property. 8/01/96.

395.2546 Transfer to a Subsidiary. A corporation transferred less than 80
percent of its assets to a newly formed subsidiary. It received stock in the
subsidiary. In addition there was an entry of a note receivable on the books of the
parent and an entry of a note payable on the books of the subsidiary. The book
entries evidence consideration for the assets. The transfer was therefore a taxable
sale, not a contribution to capital. 7/11/94.

395.2547 Transfer of Tax Paid Rental Equipment. A parent corporation owns
100% of the issued and outstanding stock of Corporations A and B and 75% of
the issued and outstanding stock of Corporation C. Corporations A and C operate
equipment rental yards, have elected to pay tax upon the acquisition of their
equipment, and have not charged tax on their rental receipts. Corporation B leases
equipment but does not operate an equipment rental yard.

The parent corporation has Corporation A transfer all of the assets used in the
operation of two of its three yards to Corporation B and all of the assets of its
third yard to Corporation C. The transfer would cover substantially all of the
assets of Corporation A. In consideration for the transfer, Corporation C would
issue additional stock to the parent corporation so that the parent corporation
would own 90% of the stock of Corporation C immediately after the transfer.
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Under the above conditions, the transfer by Corporation A of substantially all
of its assets to Corporations B and C would qualify as an occasional sale under
Regulation 1595, which provides for a transfer of substantially all of the property
without a substantial change in ownership. Also, the rental receipts derived from
the equipment acquired by Corporations B and C would not be subject to tax
under Regulation 1660. The regulation provides that if property acquired in a
transaction which qualifies as an occasional sale under Regulation 1595 is leased
in the same form as acquired and the transferor had paid sales tax reimbursement
or use tax, the rentals derived from this property are not taxable. 6/4/71.

395.2548 Transfers by Book Entries. Company E was a wholly owned
subsidiary of Company V. An employee of Company E purchased all of the
capital stock of Company E from Company V. Company E then transferred
certain physical assets to Company V. The proceeds were “offset against the
stock purchase obligation.” The transfer occurred after the purchase of the stock
by the employee of Company V.

The transfer was not “‘simply a bookkeeping adjustment.” There was a sale
which was subject to tax. Even if the transfer occurred before the stock purchase,
tax would have been due because there was a transfer of property for
consideration. 2/8/94.

395.2549 Transfer of Vehicles Between Subsidiaries. Company A and
Company B are wholly-owned subsidiaries of Company C. Company A issues
bonds the proceeds of which are used by Company C to pay debts owed by
Company B. As part of the bond issue, Company B is required to transfer title to
1,000 of its fleet vehicles to Company A. This constitutes a sale of the 1,000
vehicles by Company B to Company A. Tax is due on the purchase price of these
vehicles regardless that both B and A are wholly-owned subsidiaries of C.
Companies A and B are each separate corporations and are, therefore, regarded as
separate persons under the Sales and Use Tax Law. 7/1/97. (M98-3).

395.2550 Transfers to Parent. The piecemeal transfers of assets over a period
of three years in contemplation of the transfer of all of the assets of a subsidiary,
to a parent, does not qualify as an occasional sale under Section 6006.5. The fact
that the parent has the authority to take possession of the assets does not support
a conclusion that only one sale has taken place. 2/10/71.

395.2560 Used Equipment. The transfer of used equipment at its depreciated
book value to a wholly owned subsidiary is not exempt as an occasional sale,
unless it is a transfer of all or substantially all of the property held or used by the
transferor in an activity requiring the holding of a seller’s permit. If the parent
corporation purchased the equipment tax paid, no tax liability is incurred by the
loan or rental of the equipment to the subsidiary. 5/16/55.

395.2610 Vehicle Transfers to a Subsidiary by a DMV Licensed Dealer. A
dealer licensed by the Department of Motor Vehicles (DMV) transferred tow
trucks to a corporate subsidiary in exchange for first issue stock and the
assumption of liabilities. The transfer did not include substantially all of the
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dealer’s assets. The transaction was subject to sales tax. The occasional sale
exemption provided in section 6367, or the exemption in section 6281, do not
apply because the dealer did not transfer substantially all of its assets. The
exclusion provided for transfers to commencing corporations solely for first issue
stock is not applicable because the subsidiary assumed liabilities.

The sales tax, rather than use tax, applies (Regulation 1595(b)(4)) because the
dealer was licensed by DMV. 2/8/94.

OCULISTS, OPTICIANS, OPTOMETRISTS
See Eyeglasses and Other Opthalmic Materials.
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